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President’s Message 


Many students of law and of government have observed that the 
growth of federal administrative law, attendant upon the increasing 
complexity of modern society, is one of the notable phenomena of the 
past several decades. The Interstate Commerce Commission is now in 
its seventieth year of service to the American people. 

Recently there has been apparent an inclination to review the pur- 
pose and the functioning of the various federal administrative agencies. 
Illustrative is the creation of a Special Subcommittee on Legislative 
Oversight of the Committee on Interstate and Foreign Commerce, U. S. 
House of Representatives. The federal administrative agencies have 
often been called ‘‘arms of Congress.’’ It is entirely appropriate that 
the members of Congress avail themselves of the right to investigate and 
consider whether these federal administrative agencies have been admin- 
istering their enabling statutes in accordance with congressional intent. 

At the same time it cannot be too strongly emphasized that such 
investigations and considerations by the Congress with respect to the 
federal administrative agencies must be carried out in a genuine spirit 
of impartiality and objectivity. To pursue any other course will be little 
short of disastrous to the public interest—for such a course is contrary 
to the highly developed American sense of fair play, will raise havoc 
with the morale of those engaged in the work of these federal adminis- 
trative agencies which affect the very framework of our economy, and 
may very well seriously undermine the pubiic confidence in our federal 
government. If there are instances of malfeasance or the like, such 
wrongs should be rooted out and the wrongdoers severely punished. But 
such should be determined by methods which are beyond question fair 
and impartial. Where the federal administrative agencies are doing 
their work efficiently, honorably, and in accordance with the Congres- 
sional intent that should also be recognized and proclaimed. 

On October 31, 1930 the late Honorable Charles Evans Hughes, then 
Chief Justice of the Supreme Court of the United States, addressed the 
First Annual Meeting of our Association of I. C. C. Practitioners at 
Washington, D. C. In the course of his address this wise and thoughtful 
jurist spoke the following words which are still of compelling importance 
and significance : 


‘*You represent a specialized professional interest which grows 
out of an extraordinary development of machinery for the adminis- 
tration of justice. In our system of government the greatest diffi- 
culty is not in maintaining the proper balance between Nation and 
State, difficult as that is, but, more fundamentally, in reconciling by 
appropriate adjustments the multiplying and complex interests of 
the community, considered nationally or locally, and the require- 
ments of individual liberty and private initiative from which are 
derived the collective strength and progress. It has been char- 
acteristic of our civilization that adaptations of the legal structure 
are generally belated, and it was a long time before public opinion 
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could be sufficiently convinced of the need of administrative agencies 
with broad powers in order to enforce standards which legislatures 
found it impracticable to apply directly. If an agency like the 
Interstate Commerce Commission had been established much earlier, 
with adequate authority, we should have been spared many of the 
most difficult of our present problems. We now recognize so fully 
the need of continuous and expert investigations, not ex parte or 
biased by political motives, but impartial and with full and fair 
hearing and competent discussion, that we read with something of a 
shock the learned arguments and elaborated doubts of an earlier 
day which erected hurdles in the path of progress. Now we have 
provided, in Nation and states, a host of administrative agencies, 
and we realize that we have thus been brought to the severest test 
of the republic, that is, its ability to draw to the complexities of 
administration the comprehensive knowledge and technical skill, and 
above all, the reasonableness, which will give us the desired fruits 
of regulation and avoid both the indifference of routine and the 
arbitrariness of an unintelligent and despotic bureaucracy. Despite 
an experience which should have been disillusioning, we are still 
likely to be fascinated by paper plans, and to forget that our ulti- 
mate interest is not in this or that political program, but in finding 
that rare combination of intelligence and rectitude without which 
any program of administration may prove to be a curse. I suppose 
that no agency of Government has more complicated problems than 


those which confront the Interstate Commerce Commission, and no 
intelligent student can fail to realize that the success of this en- 
deavor in a sphere of the highest importance is to a very great extent 
the measure of our capacity for self-government.’’ 


The Interstate Commerce Commission over the years has striven to 
meet the great challenge of its heavy responsibilities imposed upon it by 
the Congress. The Commission’s members have continuously and zeal- 
ously sought to improve its administration, and are continuing to do so. 
I have every confidence that this notable success of the Interstate Com- 
merce Commission will be strongly borne out in any objective and im- 
partial investigation of this agency by the Congress. 


JoHN F. DoneEwaNn, President 





Policing the Administrative Process: 
A Reply to Professor Bernard Schwartz 


By Hersert R. O’Conor, Jr. 


The article in the January, 1957, issue of the Journal entitled ‘‘ Leg- 
islative Oversight: Control of Administrative Agencies’’, has failed to 
convince this reader of the validity of its thesis. True it is that the 
growth of administrative agencies has been speedy and piecemeal. But 
the contention that: ‘‘For there to be truly effective checks upon admin- 
istrative action, control by the courts must be supplemented by congres- 
sional oversight’’ does not lead inescapably to the conclusion which is 
espoused, i.e., the creation of a new congressional committee to oversee 
all agencies. 


It would appear that the suggestion is based upon the belief that 
Congress and the courts are now doing an inadequate job of ‘‘ policing 
the administrative process.’’ Cast in this light, the question naturally 
arises: How much control over the administrative process is desirable? ? 
The present system, which has evolved from a clear separation of powers 
among the three branches of government into a definite overlapping of 
function in the field of administrative law, can hardly be said to be 
functioning poorly. At the present time the agencies, operating fre- 
quently as lawmakers and frequently as administrators, are doing an 


Mr. Herbert R. O’Conor, Jr., member of a Baltimore law firm and the 
Maryland Bar, received his A.B. degree from Loyola College in Baltimore and his 
LL.B. degree from the University of Maryland. He is Assistant City Solicitor of 
Baltimore and a member of the Board of Welfare of the State. He is also a 
member of the Association of I. C. C. Practitioners. Reprinted by permission of 
the A. B. A. Journal, Vol. 43, October, 1957, pp. 920-23. 

In our January issue, (ABA Journal), Professor Bernard Schwartz of New York 
University proposed that a congressional committee be created to oversee the work 
of the many administrative agencies which are now a part and parcel of our Gov- 
ernment. He argued that such a committee would enable Congress to control the 
activities of the agencies. Mr. O’Conor’s thesis is that not only is such a committee 
undesirable but also that the administrative agencies are really a fourth branch 
of the Government, entitled to be treated as such. (Professor Schwartz’s article 
appears elsewhere in this issue.) r 

1Very little the Supreme Court has indicated. In Humpbrey’s Executor v. 
United States, 295 U. S. 602, which involved attempted control by the executive 
branch over one of the independent agencies, the Court reviewed the debates in 
both houses which clearly shows that the Federal Trade Commission was not in- 
tended to be “subject to anybody in the government but .. . only to the people 
in the United States. The Commission had been set up to be separate and apart 
from any existing department of the government .. .” and was to be free from 
“political domination and control.” 

That this independence extends to all agencies is manifestly clear from the 
remarks of the Senate Judiciary Committee in discussing the Administrative Pro- 
cedure Act. Mr. McCarron: “We have set up a fourth order in the tripartite plan 
of Government. . . . We found that the legislative branch, although it might enact 
law, could not very well administer it. the legislative branch enunciated the 
legal precepts and ordained that commissions or groups should be established by 
the executive branch with ped to promulgate rules and regulations... .” Admin- 
paoeng | Procedure Act, Legislative History, Document No. 248, 79th Congress, 
page 297. 
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efficient job and one of the reasons for this undoubtedly is the absence 
of complete control. They are of course beholden to Congress for funds 
and subject to investigation by it at any time. These hazards, however, 
do not lend themselves to use in such a way that the objective considera- 
tion of a particular case by an agency can be interfered with or in- 
fluenced. 

Decisions of the agencies are also subject to review as most of the 
cases cited by the author demonstrate. The fact that there are limitations 
on the scope of review does not mean that the review is superficial when 
matters within the province of the courts are being considered. The 
searching questions of the three-judge courts which hear some agency 
appeals attest to that. 

It must be remembered, moreover, that those matters outside the 
scope of review have been made so for good reason. For some years it 
has been realized that: (a) the uniformity that was desirable in adminis- 
trative rulings could not be achieved if the courts were to hear appeals 
de novo, and (b) problems handled by the agencies were largely technical 
and should be decided by experts. The Supreme Court enunciated the 
doctrine of administrative finality and the doctrine of primary juris- 
diction to accomplish these two objectives.” 

It would appear that the present system of substantial but not com- 
plete independence of the administrative tribunals from Congress, the 
courts and the executive branch may have produced the exact degree of 
balance that justice needs. To disturb that equipoise is a risky thing at 
best. The agencies have freedom but if they exceed their powers or sub- 
vert fair play they must answer in the courts of the land. If they fail 
to do a good job they are called on the carpet at Capitol Hill. Neither 
of these checks has been abused and yet the knowledge that they might 
come into play has undoubtedly served to stimulate the agencies into 
doing an alert and competent job. 

Let us consider the proposal set forth in the Journal article to see 
what reasons are advanced for disturbing the present balance in the 
relationship between executive and legislative departments and this 
fourth branch of the federal government. The nub of the plan seems 
to be contained in the sentence, ‘‘A committee such as that contemplated 

. would both scrutinize delegations of power to ensure that they are 
canalized so far as practicable, by effective standards and oversee ad- 
ministrative procedure to ensure conformity to fair play and due 
process.’’ While one hesitates to differ with a scholar of Dr. Schwartz’s 
attainments, the quoted sentence produces this reaction: Have not the 
courts, both state and federal, been most vigilant in insisting that legis- 
lation contain definite standards and that the agencies administering that 
legislation adhere to the requirements of due process? Do not the very 


2In the Rochester Telephone case (307 U. S. 125), the Supreme Court indicated 
that the doctrine of a at 4 administrative jurisdiction had been firmly established 


since 1907 when T Co. v. Abilene Cotton Oil Co., 204 U. S. 426, was 
decided. In Far East Conference v. United States, 342 U. S. 570, the wae 
Court said that the policy of not passing over agencies applies “. . . even though 
the facts after they have been appraised by special competence serve as a premise 
for legal consequences to be judicially defined.” 
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Schechter and Morgan cases which the author cites mean just those 
two things? If there has been any departure from these principles or 
any relaxation in the attitude toward them it has not been noticed in 
the pages of the Journal or in other reviews. 

The point is made that some matters are common to many agencies 
and therefore require attention on a horizontal basis, and that a new 
committee could concern itself with such matters. Now assuming that 
just because some matters are common it would be well to have them 
considered in a way which prescinds from the nature of each agency and 
its area of responsibility, what proof is there that the job can best be 
done by an ‘‘able permanent staff’’ of a congressional super-committee? 

We are told that this group would concern itself not only with 
‘‘common’’ matters but also with ‘‘differences’’ and examine whether 
such differences are justified. Conceding that differences in procedure 
and approach are obstacles for the general practitioner of the law, it 
hardly follows that the chances of those differences being unjustified are 
so great that a new permanent staff should be created. The fact that 
these differences have been worked out over a period of years by thou- 
sands of conscientious people probably means that the differences, or 
many of them at least, are justified. At any rate, he who proposes what 
necessarily would be a substantial venture, financially, certainly has the 
burden of showing that there is a genuine need for correction. It is 
hardly sufficient merely to point out an area in which work might be 
productive. 

Above all, there is the fact that the creation of a congressional com- 
mittee to oversee all agencies would be the issuance of a blanket invita- 
tion to one and all to bring in their complaints. As a matter of fact, 
Professor Schwartz envisions this super-committee as overcoming “‘. . . 
the lack of an adequate forum outside the executive itself where the ordi- 
nary citizen can ‘ventilate’ his complaints against improper administra- 
tive procedures.’’* This plan would be tantamount to setting up a tri- 
bunal to review the work of an equal unless we are to adopt the view 
that the administrative department is an inferior one. Chief Justice 
Vanderbilt, whom Dr. Schwartz quotes on the general responsibility of 
the Bar, has also made the following comment: ‘‘The work of a judge 
cannot be made subject to the supervision of another branch of the 
government if the judicial department is to remain independent.’’* 
Is not this principle equally applicable to the work of the commissioners 
of an agency? 


A Congressional Committee . . . A Blanket Invitation 


It is not difficult to visualize the citizens of Baltimore, Phoenix or 
Hartford complaining to this proposed committee that the CAB has 
discriminated against its airport, in which case it would be incumbent 
upon their Senators and Representatives to demand an investigation. It 
requires no more imagination to visualize one union contending that an 


* Hearings on H. Res. 462, page 58. 
1953) 4 The — of the Sepasution of Powers (The University of Nebraska Press, 
page | 
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election conducted under the auspices of the NLRB was improperly 
handled to the preference of another union in which case the former 
would certainly appeal to its congressional friends for aid and comfort. 
One can conceive of this committee sitting in judgment upon the correct- 
ness of a decision of the Federal Power Commission as to the states 
through which a natural gas pipeline should pass. 

Chief Justice Vanderbilt has pointed out® numerous examples of 
legislative encroachment upon the independence of the judiciary. ‘‘The 
period from the Revolution to the Civil War was clearly the heyday of 
the legislative arm of government in both the states and the nation. We 
find state legislatures by special act annulling or reversing judgments, 
granting new trials after final judgments in the Courts, giving the 
right to appeal after the time to do so had expired. ...’’ Although that 
era is fortunately closed, Justice Vanderbilt points out that there are 
remnants of it in such things as the settlement of claims against the state 
by legislative enactment and the attempts by some state legislatures to 
control admissions to the Bar. Who can say to what aspect of adminis- 
trative agency functions an able and permanent staff would not turn if 
Pandora’s box were once opened? For we must make no mistake about 
it, the initiative would come more from energetic and ambitious staff 
members than from busy members of Congress. 

Chief Justice Vanderbilt refers to the trend in this country to give 
the courts the power to regulate their own procedure and administration, 
and then to hold them responsible for the results: 


The case for judicial rule-making has never been better stated 
than by Dean Pound and Dean Wigmore a quarter of a century 
ago. It was largely their teaching and the dissatisfaction of the 
Bench and Bar with complicated codes of civil procedure that led in 
1938 to the unanimous adoption by the American Bar Association 
of the recommendation : 


That practice and procedure in the courts should be regulated by 
rules of court; and that to this end the courts should be given full 
rule-making powers.® 


The reasons for this policy are obvious: 


Rules of Court are made by experts who are familiar with the 
specific problems to be solved and the various ways of solving them. 
Preliminary drafts of the rules can and should be submitted prior 
to promulgation to the scrutiny of the entire bench and bar for their 
criticisms and suggestions. ... The rule making process must be 
a continuous one. .. . Changes must be made whenever a need is felt 
without waiting for stated legislative sessions and without burden- 
ing already overworked legislators? * 

5 The Doctrine of the Separation of Powers, supra. 

6 The Doctrine of the Separation of Powers, supra, pages 107-108. 

7 The Doctrine of the Separation of Powers, supra, pages 107-108. 
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The logic of this policy is compelling and the applicability of it to 
the administrative process clear. Rules of court and rules of agencies 
perform the same function of setting forth procedural steps for those 
who are concerned with the process of either the judicial or administra- 
tive branch. It can hardly be denied that establishing or modifying 
procedure before an administrative agency can best be left to the experts, 
i.e., the official personnel of the agency in consultation with the prac- 
titioners who come before it representing diverse interests and parties. 
It is only realistic to take into account the fact that elected representa- 
tives on Capitol Hill have neither the time nor the day-to-day contact 
with agency matters to enable them to write rules of procedure. 

As a matter of fact, the genius of the Constitution is the diffusion of 
sovereignty—the absence of any one body or agency in which supreme 
authority is located.§ It is not overstating the point to say that profes- 
sor Schwartz’s proposal runs head on into this principle. The concen- 
tration of authority over administrative agencies in one congressional 
committee would mean the enlargement of the control of Congress over 
the agencies. It is no answer to say that Congress would have no more 
power after the creation of the Committee on Administrative procedure 
than it now has, for the fact is that it is not now exercising such perva- 
sive control. 

While the authors of the Constitution could not have anticipated 
the growth of a fourth branch of government, the reasoning employed by 
them in contriving the division of powers is helpful in dealing with the 
problems created by the new branch. In No. 51 of the Federalist, Madi- 
son points out that the method used to maintain this partition of author- 
ity was ‘‘ by so contriving the interior structure of the government as that 
its several constituent parts may, by their mutual relations, be the means 
of keeping each other in their proper places.’’ He refers to the fact that 
the legislature necessarily predominates and he enumerates remedies 
used to offset this and observes: ‘‘It may be necessary to guard against 
dangerous encroachments by still further precautions.’’ 

The present system in Congress of assigning proposed agency legis- 
lation and related matters to the particular Committee operating in the 
field involved (Interstate and Foreign Commerce, Judiciary, Banking 
and Currency, etc.) is working well. It has produced a decentralized, 
smooth process and has tended to keep the two branches in their proper 
spheres. There have been no claims that this system is not working well. 
The proponents of a new committee having over-all jurisdiction have not 
pointed to a situation which cries for relief; indeed they have not cited 
one instance of inefficiency or injustice. Until and unless there is an 
injury there is no need to create a remedy. 


8See the Supreme Court and the National Will by Dean Alfange, Chapters 
If and III and, The American Commonwealth by artis Bryce, Chapter IV. 
® Daniel Webster once spoke out on the floor of the United States Senate on 
the necessit of maintaining a division of power among the several departments 
and contended ‘ the continuance of regulated liberty depends on maintaining 
these boundaries.” " Quoted by Francis Lieber in Civil Liberty and Self-Government, 
pages 
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There are now pending in the two houses of Congress similar bills 
which would create an Office of Federal Administrative Practice. Such 
an office was the first recommendation of the Conference on Administra- 
tive Procedure called by the President of the United States on April 29, 
1953. The pending bills were the subject matter of a committee of the 
American Bar Association and have been endorsed by the House of Dele- 
gates. While these measures do not specifically purport to accomplish 
the ends that Mr. Schwartz has written about, the office they propose 
would be the logical place to carry on the work of accomplishing such 
uniformity as is practicable in rules, admission requirements, forms, ete. 
Acually, a start has been made in this direction by the recently estab- 
lished Office of Administrative Procedure in the Justice Department. 
More important, perhaps, than the attainments of these desirable ends, 
an independent Office of Federal Administrative Practice would be a 
constant reminder to the Bench, Bar and public that even though we are 
not always mindful of it and regardless of how we feel about it, the 
government of the United States now has and will continue to have a 
fourth branch. While the agencies constituting this department are 
‘‘ereatures’’ of another branch they have now reached adulthood. No 
longer should they be regarded as the stepchild of the legislative having 
some traits of the executive and judicial. Rather, the agencies should be 
accepted for what they are, a full brother in a family of four. 





Legislative Oversight: Control of 
Administrative Agencies 


By Bernarp ScHwartz, Director 


Institute of Comparative Law, New York University 


For better or for worse, administrative agencies have become a part 
of our government. In the complex world of today, the Congress has 
found it necessary to delegate vast powers to dozens of bureaus and com- 
missions, which are thus endowed with significant control of many of our 
daily activities. Mr. Schwartz suggests that the problem is to find some 
method whereby Congress can keep control over these creatures. One 
possibility is a new congressional committee on administrative practice 
and procedure, a proposal that has been endorsed by leaders of the Bar 
and which will be made in the new Congress when it convenes this month. 

*It is almost a truism that the critical point of governmental develop- 
ment is the consistent growth of administrative authority. The reason 
for such growth is not difficult to determine: it inheres in the very 
necessities of twentieth-century government. As President Maxwell has 
well stated, ‘‘The complexity of our economy, and the necessity of in- 
ereased governmental regulation, made imperative the delegation of 
power by Congress to administrative agencies.’ This statement was 
made in May, 1956, in hearings before a subcommittee of the House of 
Representatives’ Committee on Rules, where leaders of the American 
Bar Association made clear that congressional action of the nature here 
later described was a major legislative goal of the Association. 

The delegation by Congress followed no logical plan. On the con- 
trary, the growth of the administrative process may well be described 
in a manner similar to that in which Topsy characterized her own genet- 
ic process. Be that as it may, however, there is little doubt that the 
administrative branch of the Government has now fully ‘‘growed.’’ 

What this means in practice is apparent to every lawyer and student 
of political science today. ‘‘One needs only,’’ in Dean Robert G. Storey’s 
recent words, ‘‘to look at the size of the Code of Federal Regulations 


Editor's Note: Reprinted by permission from A. B. A. Journal, Vol. 43, 
January, 1957, pp. 19-22. ; ; , 
_ *Section 136 of the Legislative Reorganization Act of 1946 requires congres- 
sional committees to “exercise continuous watchfulness” over the execution of the 
laws. This duty has been frequently referred to as ye gy oversight.” See, 
é.g., caption to Sec. 136, Legislative Reorganization Act of 1946, 60 Stat. 832. See 
also recent statement of the President, in vetoing the Military Construction Bill, 
H. R. 9893: “I am persuaded that the true purpose of Congress in the enactment 
of both of these provisions was to exercise a close and full legislative oversight of 
important programs of the Department of Defense.” 102 Cong. Rec. 11788 (July 
16, ne U. S. Code, Congressional and Administrative News, 84th Cong., 2d 
Sess. ‘ 

1 Hearings before a Special Subcommittee of the Committee on Rules, House 
of Representatives, under authority of H. Res. 462, 84th Cong., 2d Sess. (1956) 
(hereafter cited as “Hearings”), page 21. 
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and at the number of published opinions of the several agencies of the 
Federal Government which conduct formal administrative hearings to 
realize that today a greater volume of business affecting private rights 
is carried on by the several independent regulatory commissions, 
agencies, bureaus, and departments of the Federal Government than 
by all of the United States federal courts combined.’ Well can it be 
said today that the field of administrative law is as broad as the field 
of National Government.’ 

According to the opinion of the Court in the celebrated Steel Seizure 
ease, ‘‘In the framework of our Constitution, the President’s power to 
see that the laws are faithfully executed refutes the idea that he is to 
be a lawmaker. ... The founders of this Nation entrusted the law- 
making power to the Congress alone in both good and bad times.’” 
Despite this constitutional principle, it can hardly be gainsaid that the 
administrative agency is today a lawmaker. Administrative lawmaking 
powers have, indeed, become fully comparable (both quantitatively and 
qualitatively speaking) to those exercised directly by the legislative and 
judicial branches. 

It is too late in the day, to paraphrase the late Justice Jackson,5 
to continue the argument as to whether administrative agencies vested 
with such powers can be fitted properly into our constitutional struc- 
ture. They have now become an accepted part of the legal system. 
Doubtless, men may still debate as to their desirability. ‘‘In the opin- 
ion of this House,’’ reads a famous House of Commons resolution of 
Stuart times, ‘‘the power of the Executive has increased, is increasing, 
and ought to be diminished.’’ Presumably, there are many who would 
like to see a similar resolution moved in contemporary American legis- 
latures. Yet it is not the growth of executive power as such that con- 
stitutes a great danger to our polity. Executive power properly con- 
trolled is an essential tool to enable the modern state to perform its 
multifold tasks. The great danger is the delegation to the executive 
of uncontrolled power—of power which (in Justice Cardozo’s felicitous 
phrase) is not canalized within banks that keep it from overflowing.® 


Administrative Agencies . . . The Need for Safeguards 


Thus, while we may concede the need for delegations of power to 
administrative agencies, we may still insist on the overriding need for 
safeguards. To admit that the development of the administrative 
process is necessary does not require us to concede that it should be free 
of checks such as a proper balance between the general security and the 
individual life has led us to impose on both the legislative and judicial 
processes.? Few will dispute the need for administrative power to cope 
with modern conditions ; at the same time, since all power is, as Madison 





2 Hearings 30. 
8 [bid 


4 Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 587, 589 (1952). 
5 Jackson, The Supreme Court in the American sige of Government 46 (1955). 
6 Schechter Poultry Corp. v. United States, 295 U. 

7 Pound, Administrative Law 26 (1942). 


S. 495, 551 (1935). 
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put it, of an encroaching nature, it must be controlled by law lest it 
become arbitrary. In the field of administrative law, historic responsi- 
bility can never make up for the want of legal responsibility. 


In our system, based as it is upon common-law concepts and tradi- 
tions, there are two basic checks upon abuses of administrative power 
from outside the executive branch itself. These are the controls exer- 
cised by the legislative and judicial branches. Lawyers have, not 
unnaturally, tended to focus their attention almost entirely on the aspect 
of judicial control. It needs to be emphasized, all the same, that judicial 
review by itself cannot perform the whole job of policing the adminis- 
trative process. ‘‘As an appellate judge,’’ declares Judge David W. 
Peck, ‘‘I have no hesitation in stating . . . that the job of effectively 
controlling the administrative agencies cannot be performed by the 
courts alone.’’® The role of the courts is to grant relief against adminis- 
trative action which is ultra vires. But the courts cannot ensure that 
the enabling statute contains effective standards to canalize delegated 
authority. And, if there are no such standards, judicial review becomes 
all too often more a matter of form than substance—‘‘as sounding brass 
or a tinkling cymbal’’®*—since broad, wholesale standards do, in effect, 
justify almost any administrative action. In addition, it must be em- 
phasized that, in recent years, the federal courts have tended consis- 
tently to self-limit the scope of their reviewing power. Whatever may 
be said about the merits of this trend, it seems clear that it has lessened 
the protection afforded private citizens who are adversely affected by 
administrative action. 

For there to be truly effective checks upon administrative action, 
control by the courts must be supplemented by congressional oversight. 
The Congress is the one great organ of government that is both respon- 
sible to the electorate and independent of the executive. As the source 
of delegations of administrative power, it must also exercise direct re- 
sponsibility over the manner in which such power is employed. The 
Congress does not really get rid of a subject by delegating powers to 
the executive. The consistent transfer of authority to the agencies 
only increases the difficulty, from the point of view of the effective work- 
ing of representative democracy. If the trend toward bureaucratic 
predominance is successfully to be resisted, the Congress must not 
surrender control as it has delegated power. In an era of ever-expanding 
administrative authority the great need is for effective safeguards out- 
side of the executive branch, by organs wholly independent of the 
administrative process. Such independent control can, in practice, be 
exercised only by the legislative and judicial branches. In this country, 
as already stated, we have devoted most of our attention to control by 
the courts as a safeguard. The technique of direct legislative super- 
vision has largely been neglected. The development of proper techniques 
of congressional control can enable the Congress to assume its rightful 
place, proper to the elected representatives of the people, as overseer 
of the powers which it has delegated. 





8 Heasiags 27. 
® The biblical phrase used in NLRB v. Robins Tire & Rubber Co., 161 F. 2d 
798, 804 (5th Cir. 1947). 
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‘‘For three quarters of a century,’’ asserted Justice Jackson just 
before his death in 1954, ‘‘Congress has continued to launch these 
agencies without facing and resolving the administrative law problems 
which their functions precipitated.’ The American Bar Association 
has recognized that it is the duty of the legal profession to help the 
Congress resolve these problems. The Association has been most active 
in promoting legislative reforms in administrative procedure, both in the 
movement which culminated in the Administrative Procedure Act of 
1946 11 and in more recent efforts toward enactment of a more compre- 
hensive agency procedural code. As far as the particular problem of 
congressional oversight has been concerned, the Association has also 
endeavored to play a pertinent part. On February 20, 1956, the House 
of Delegates adopted a resolution urging the establishment within the 
Congress of a permanent committee on administrative procedure, en- 
trusted with the duty of scrutinizing the administrative process, to 
ensure fair play and due process and proper compliance with the 
Administrative Procedure Act and laws of like character. 

The resolution just referred to recognizes that, as a practical mat- 
ter, a legislative assembly as large as the Congress cannot possibly exer- 
cise its function of oversight of the administrative branch as an entity. 
If the job of oversight is to be done effectively, the responsibility must 
be entrusted to some body in which the Houses of Congress hav. confi- 
dence. In view of the constant traditions and practice of the two 
Houses, the most effective method of ensuring that the task of oversight 
will be properly performed is the constitution of a standing committee 
to perform that task. It is just such a committee that is contemplated 
by the February 20 resolution of the House of Delegates. 

During the last session of the 84th Congress, House Resolution 462 
was introduced by Representative Howard Smith and referred to the 
Committee on Rules of the House of Representatives. H. Res. 462 is 
essentially similar in its terms to the House of Delegates’ resolution 
already referred to. It would amend the rules of the House of Repre- 
sentatives to provide for a standing Committee on Administrative Pro- 
cedure and Practice. Such a committee would have jurisdiction over 
matters primarily involving 


(a) Procedures of administrative agencies. 

(b) Publication of rules, orders, policies and information of adminis- 
trative agencies. 

(ce) Hearing officers of administrative proceedings. 


Under the terms of H. Res. 462, such a committee would have the 
duty of 


(1) studying complaints concerning abuses of administrative 
authority and the exercise of unusual and unexpected powers and 
the need for legislative standards to limit the exercise of adminis- 
trative discretion in areas of delegated power; 


10 Loc. cit. ons. note 5. 
ang Sung v. McGrath, 339 U. S. 33, 37 (1950). 


11 See Wong 
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(2) studying the procedures and practices of administrative 
agencies with a view to determining whether such procedures and 
practices are in accordance with law, adequately protect public and 
private rights, avoid undue delay and unnecessary expense, and 
comport with principles of fair play; and 

(3) evaluating the effects of laws enacted to regulate pro- 
cedures of administrative agencies. 


On May 22, 23 and 24, 1956, hearings were held by a special sub- 
committee of the House of Representatives’ Committee on Rules, under 
the chairmanship of Congressman Richard Bolling.’? to hear the testi- 
mony of representatives of the American Bar Association on H. Res. 462. 
Eight witnesses testified in support of the proposed committee. They 
included two past Presidents’* and the President-Nominee '* of the 
American Bar Association, the Chairman-Nominee of the Association’s 
House of Delegates,’> the Chairman of its Section of Administrative 
Law,!* a distinguished judge,17 and two law professors.1® All of the 
witnesses pointed to the need for more effective congressional oversight 
and urged the establishment of the proposed committee as a means of 
obtaining such oversight in practice. Their views were well summed up 
in the concluding statement of Rufus Poole, Chairman of the Adminis- 
trative Law Section :'® 


In conclusion, we submit that at the present time there is a 
serious legislative void in congressional committee structure with 
respect to basic legislation which concerns the administrative process 
as a whole throughout our Government. A new standing committee 
is needed to supply the specialized knowledge necessary to cope 
with problems of agency procedure. 


Hearings on H. Rec. 462 . . . Educating the Congress 


As a practical matter, the hearings referred to were held too late 
in the session for any serious steps in the direction of implementing 
H. Res. 462 to be taken in the last session of the Congress. Indeed, the 
true usefulness of those hearings is to be found in the educative effect 
they have had, both within and without the Congress. It is in the 
85th Congress, which convenes in January, 1957, that a real effort must 
be made to translate the terms of both the February 20, 1956, resolution 
of the House of Delegates and H. Res. 462 into living reality. But 
such an effort can be crowned with success only if it has the informed 
and active support of the members of the legal profession. 





12 Representatives Smith and Latham were the other two members of the 
subcommittee. 

13 Cody Fowler and Robert G. Storey. 

14 David F. Maxwell. 

15 Charles S. Rhyne. 

16 Rufus G. Poole. 

17 David W. Peck. 

18 E. Blythe Stason and the present writer. 
19 Hearings 9. 
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There are few matters to be introduced before the new Congress 
that will deserve more strongly the advocacy of lawyers in this country 
than a resolution looking toward vesting of the congressional respon- 
sibility of oversight in a special standing committee. As Cody Fowler 
well stated at the May 22 hearing, ‘‘I feel that it is not only desirable 
for this committee to be established, but also that it is absolutely essential 
if the Congress, in the future, is to fulfill the responsibilities with which 
it is charged by our Constitution.’’° 

A committee such as that contemplated by H. Res. 462 would 
both scrutinize delegations of power to ensure that they are canalized, so 
far as practicable, by effective standards and oversee administrative 
procedure to ensure conformity to fair play and due process. These 
are, as any administrative lawyer knows, the crucial areas of our ad- 
ministrative law. Unless there are precise standards to limit delegations, 
the administrator is, in reality, being given a blank check to make law 
in the delegated area of authority. Statutes containing no real standards 
are aptly characterized as ‘‘skeleton’’ legislation. In such cases, the 
flesh and the blood—not to mention the soul—of the schemes of legis- 
lative regulation are left entirely to administrative discretion. Simi- 
larly, the procedural aspect of agency power is a vital one. If adminis- 
trative agencies, in Chief Justice Hughes’ words, ‘‘are to serve the 
purposes for which they are created and endowed with vast powers, 
they must accredit themselves by acting in accordance with the cherished 
judicial tradition embodying the basic concepts of fair play.’’? 

Such a committee would concern itself with administrative proce- 
dure and practice matters that are common to many agencies, and hence 
require attention on a horizontal basis for all agencies. It would also 
concern itself with differences in procedure and approach among the 
agencies, and examine whether such differences are, in fact, justified. 
An able permanent staff of the committee would be of invaluable assist- 
ance to the other committees of Congress, to the agencies of government, 
and to the individuals affected by their action, and thereby contribute 
materially to efficiency in government and the preservation of indi- 
vidual rights. Simply stated, the administrative process would then 
be recognized, as it needs to be, as a major area of congressional concern, 
paralleling the other important responsibilities with which committees 
of Congress are charged. 

It is important to remember that the problems posed by the 
present-day administrative process are not entirely without precedent 
in our law. It is basically those problems with which the common-law 
world had to deal in Tudor and Stuart times. At that time also the 
powers of the executive were being increased to a thitherto-unprece- 
dented degree and the jurisdiction of the ordinary courts was being 
superseded by a host of executive tribunals, of which the most important 
were the Star Chamber and Chancery. Then, too, it was the legal 
profession that had to assume a primary responsibility for preserving 
the rule of law. As Chief Justice Vanderbilt well said almost two 


20 Hearings 14. _ 
21 Morgan v. United States, 304 U. S. 1, 22 (1938). 
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decades ago, ‘‘Maitland, in his Rede lecture, has shown how the common 
lawyers of the sixteenth century met the challenge of another body of 
administrative law, in Chancery, in the Star Chamber and in the Privy 
Council—and to the great advantage of the common law... . The com- 
mon lawyers of the sixteenth century met their problems and mastered 
them. The challenge of today is so clear that it does not need to be 
stated. The only question is can we meet it?’”? 

How was the problem of keeping the executive in subordination to 
the rule of law met by the legal profession of Tudor and Stuart times? 
Holdsworth, in a most suggestive portion of his masterful treatise,?* 
states that the common lawyers did so by allying themselves with the 
Parliament of the day. It was the alliance of the lawyers, and the 
legislature that was able to bridle the claims of the executive to un- 
limited power. 

The parallel of Stuart times is most suggestive. We, too, are con- 
fronted with constant aggrandizement of administrative authority and 
the need to impose safeguards if the rule of law is to be maintained 
as the dominant characteristic of our polity. The answer which our 
predecessors gave to the question of how to curb the executive is one 
which we can scarcely afford to ignore. If the legal profession today, 
like that of Stuart England, could combine with the legislative branch 
to work out the necessary checks, our problem of executive power might 
also be resolved. Proper support for a legislative measure like H. Res. 
462 is an important first step in that direction. The common lawyers 
of Stuart times met and mastered their problems of administrative 
law by combining with the Parliament to restrain executive pretensions. 
Can we do less than seek to follow their example? 


22 The Place of the Administrative Tribunal in Our Legal System, 24 A. B. A. J. 
267, 273 (1938). 


236 Holdsworth, History of English Law 101 (1924). 
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PROBE OF AGENCIES 
Hearings Almost Beached Before They Get Afloat 


The House Special Sub-committee on Legislative Oversight launched 
its long-anticipated inquiry into the Government’s independent regula- 
tory agencies last Thursday—and just about beached before it was able 
to get afloat. 

Bernard Schwartz, New York University Institute of Law director 
who is on loan as the committee’s chief counsel and staff director, main- 
tains he has but two questions to ask regarding the agencies: ‘‘ Are they 
independent and do they regulate?”’ 

There is nothing more legitimately the business of the Congress than 
an inquiry into the interstate commerce agencies to which Congress has 
delegated its own authority. 

Rep. John W. Heselton (R-Mass.), a committee member, started 
rocking the boat last week when he tried to get Schwartz himself on the 
witness stand under oath for committee questioning at a public hearing. 

Later in the corridor, Heselton explained : ‘‘ We had to cut him down 
to size. He thought he was going to blow the top off this town.”’ 

Heselton is known as a liberal Republican, a man who stood up 
against the Administration itself in opposing the Natural Gas Act 
amendment which would have freed producers from Federal regulation. 

But Heselton is also a close friend of both Presidential Assistant 
Sherman Adams, whose White House agency relations will come under 
committee scrutiny, and of Securities and Exchange Commission Chair- 
man Edward N. Gadsby, whose agency is one of the first half dozen due 
to be looked into. 

Schwartz, with no political ax to grind and a job to return to on 
moment’s notice, says he has no intention of resigning—even though 
some people around town would like to see this happen. 

The Oversight committee has already taken two actions which are not 
particularly calculated to win friends. 

Schwartz personally has appealed to attorneys to come forth with 
evidence of wrongdoing before the regulatory agencies. 

Chairman Morgan M. Moulder (D-Mo.) dispatched a questionnaire 
to all Government commissioners and regulatory board members asking 
them to list any gifts they or their families had received from organiza- 
tions or individuals who have dealings with their agency. 

The agency heads fear the first of these moves will flush forth the 
disgruntled who lost their cases. 

And they know the second will put them on a spot: If they don’t 
fill the questionnaires in, they’ll be called on it; and if they do not fill 
them in incorrectly and stick by this in a formal hearing, the committee 
might cite them for perjury. 

Civil Aeronautics Board Chairman James R. Durfee, last week’s 
sole witness, conceded he was so annoyed with the committee’s tactics 
that he met last month with the chairmen of the SEC, Federal Trade 
Commission, Federal Communications Commission, Interstate Commerce 
Commission and Federal Power Commission to discuss what to do. 
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Durfee said the chairmen gathered at a special University Club 
luncheon. Counsel Schwartz, noting that none of the six were club mem- 
bers, wondered who made the reservation and signed the chit? Durfee 
didn’t know. 

Washington attorneys who practice before the regulatory agencies 
contend that if the Moulder Committee really wants to hit paydirt, it 
should look into Congress’ own pressures, not just those of the Adminis- 
tration and private business. 

CAB’s Durfee hinted as much recently when he asked Moulder if his 
demand for CAB’s files also included correspondence with Congressmen. 

Moulder said it did, and that his investigation would be an ob- 
jective one, not just a ‘‘ political voyage.’’ 

Some indication of this may come when the Committee starts looking 
into the FCC. Robert T. Bartley, one of the FCC’s seven Commis- 
sioners, is a nephew of Speaker Sam Rayburn (D-Tex.). 

It was ‘‘Mr. Sam’’ who actually began the Moulder Committee’s 
inquiry. Stepping down from the Speaker’s rostrum last February, 
Rayburn recalled that he had served on the House Interstate and For- 
eign Commerce Committee while every regulatory agency except the 
ICC (which Congress established in 1887) was set up. 

It is time, ‘‘Mr. Sam’’ declared, ‘‘to go into the administration of 
each and every one of these laws to see whether or not the law as we 
intended it is being carried out.’’ He also saw to it that the Moulder 
Committee received $250,000 to carry on its first year’s activities. 

And interestingly enough, before Schwartz was approved as chief 
counsel and staff director, ‘‘Mr. Sam’’ took the unusual step of person- 
ally interviewing him for an hour and then giving his okay.—Warren 
Unna, The Washington Post & Times Herald, Washington, D. C., 
October 25, 1957. 
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PROBE OF REGULATORY AGENCIES 
Business-Industry Pressures Noted to Prevent Inquiry Into Favoritism 


One of the most important government activities affecting all of us 
is embodied in the numerous regulatory agencies that have been created 
by Congress from time to time and delegated to protect the public in 
almost every conceivable variety of goods and services in our daily life. 

It is no secret that the Eisenhower administration, under pressure 
from business and industry, has shaken up the personnel of these agen- 
cies and commissions by ‘‘reorganizations’’ and by what is generally 
called ‘‘packing’’ so that they have become weighted in favor of the very 
businesses they are supposed to regulate. 

Long overdue is an airing of practices which have recurrently come 
into the open and been recorded by this reporter—such as the weeding 
out of expert staff members with reputations for earnest concern for the 
public interest who have been sidetracked or transferred to other work 
or shipped off to the ‘‘minors’’ in other cities. 

Such also as the interference in cases by the White House hierarchy, 
including Major Domo Sherman Adams, the Assistant to President 
Eisenhower, and denial of reappointment to commission members who 
have offended big business interests by consideration for the little busi- 
nessman or consumers. And the cozy and ‘‘pal’’ sort of relationship 
between some commission members and representatives of business who 
have cases before them in which favors, entertainment and gifts figure. 

Such an airing as suggested was voted last session by the House of 
Representatives under pressure from Speaker Sam Rayburn, who served 
for many years as member and chairman of the House Interstate Com- 
merce Committee, which has jurisdiction over regulatory commissions. 

How badly needed is the investigation, which was assigned to a 
House Interstate Commerce subcommittee headed by Representative 
Morgan M. Moulder, Democrat of Missouri, now is becoming clear in the 
pressures to squash or curb the inquiry that are being brought to bear 
upon members of Congress who are engaged in it, even before it has 
really got under way. 

The chief counsel and staff director of the Subcommittee on Legis- 
lative Oversight, as it is known, is Bernard Schwartz, who is on loan and 
leave from his regular post as director of New York University Institute 
of Law. 

At the very first public session held 10 days ago, and the only one 
held so far, the slender, bespectacled legal authority from New York was 
amazed to find himself on trial, in effect. He was pounced upon by a 
Republican committee member, Representative John W. Heselton, Mas- 
sachusetts, who wanted to put the counsel himself upon the stand then 
and there under oath to be grilled about himself and his plans and pur- 
poses. 

This experience and others have only stiffened his determination to 
go through with the investigation which, it has now become plain, many 
people would like to stop forthwith. 
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What prompted Representative Heselton’s outbreak is not clear. 
He is a close friend of Sherman Adams in the White House, though he 
opposed the White House vigorously in his fight against the natural gas 
bill, which President Eisenhower favors and which would weaken the 
authority of one important commission, the Federal Power Commission, 
in its regulation of natural gas. 

Representative Moulder has asked all members of commissions for 
a list of gifts they or their families have received from interests that 
deal with commissions. 

Lawyers who practice before the regulatory agencies have been 
asked by the chief counsel to reveal any wrongdoing which they have 
observed. He also is seeking to explore commission records, correspond- 
ence and memoranda to find out how and to what extent outside inter- 
ests, including the White House, have sought to influence the commis- 
sions. 

One can readily understand how all this probing might cause jitters 
in some quarters. On such chores Counsel Schwartz is pushing his staff 
with the aim of getting all his documentation ready for public hearings 
which will begin in January when Congress returns. 

He is up against some powerful interests. It will be intriguing to 
see whether they will be able, through Congress, to stifle him. By Thomas 
L. Stokes, The Evening Star, Washington, D. C., October 28, 1957. 








An I. C. C. Practitioner Replies 
To Mr. Bernard Schwartz* 


Following the receipt of a letter from Mr. Bernard Schwartz dated 


September 30, inquiring as to whether or not one of the I. C. C. prac- 
titioners had any complaints to make against the Interstate Commerce 
Commission, this letter was written in reply on October 15: 


**T have and thank you for your letter of September 30, 1957. 
I note that you are chief counsel on investigations into the works of 
various United States regulatory agencies. There are six listed, 
only one of these agencies (with which) I have had a considerable 
working experience—that is the Interstate Commerce Commission. 
I have not had any connection whatsoever with the other agencies; 
therefore, I will not attempt to say anything good or derogatory of 
those agencies. 

I have had, in my humble way, 25 years or more contact with 
the Interstate Commerce Commission . . . I am a practitioner before 
the Commission. I have had numerous appearances before the Com- 
mission, either personally or by correspondence .. . In all my experi- 
ence, I have never had an occasion where I had any unjust treat- 
ment from the Interstate Commerce Commission or any action from 
them that indicated they were not wholly and fully trying to be 
just and honest in their actions, opinions, and decisions. 

There have been times when I might have been slightly irked 
by a lapse of time in getting a reply from the Commission or action 
on some matter pending before the Commission. Trying to be a 
reasonable man, I checked into the matter and quickly found that 
the group in Washington, (which we affectionately call ‘the great 
white father,’) was overworked and understaffed. Subsequent to 
the first check, we find that they have been consistently cut down on 
their appropriations and the difference given to the rehabilitation 
of white mice, undernourished cockroaches, and lame ducks. 

No doubt you have had many screams and squalls about the 
general incapacity, the inability of the commission, and their bull- 
headedness in not rendering certain decisions. It’s been my experi- 
ence and almost without exception that the bird who has the ‘big 
beef’ against the commission is the bird who has an axe to grind. I 
know of several states that the least little thing that goes wrong, they 
eall their United States Senators. If there was sufficient staff in 
the ICC, the matter would have probably gone through. 

I do not know what this is going to cost to carry on this investi- 
gation, but your letter would indicate that if I had a ‘gripe’, ‘a man 
would come from Washington to talk with me.’ I am familiar with 


_* Mr. Schwartz is Chief Counsel-Staff Director, Special Subcommittee on Legis- 
lative Oversight, House Committee on Interstate Foreign Commerce, Wash- 
ington, D. C 
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this type. They travel by plane, stay at the best hotel, and pile up 
a tremendous expense which we folks are paying taxes to try to 
take care of. 


It’s my thought that in the case of the Interstate Commerce Com- 
mission, if you gentlemen would take your hands off, leave them alone, 
and give them sufficient money to operate, their name would not be on 
the list. 

The foregoing is my personal opinion only and does not represent 
any opinion whatsoever of the group which I represent.’’ 


It certainly looks to us as if this practitioner is satisfied with the 
treatment being received by him from the Interstate Commerce Commis- 
sion! It is typical of letters written by other I. C. C. practitioners. 





National Association of Railroad & Utilities 
Commissioners Opposes ABA Sponsored 
Legislation to Bar Non-Lawyers from 


Practicing Before the I.C.C. 


The Association in its Bulletin No. 98 of November 6, 1957, carried 
the following resolution. 


RESOLUTION CONCERNING H. R. 3350 
H. R. 3349, H. R. 7006 AND S. 932 


Whereas, There have been introduced in Congress H. R. 3350, H. R. 
3349, H. R. 7006 and S. 932 which were prepared by the Special Com- 
mittee on Legal Services and Procedure of the American Bar Association, 
and which would practically prohibit any non-lawyer practitioner now 
licensed by the Interstate Commerce Commission from representing 
any party to a hearing before such agency; and 

Whereas, The Utility Section of the American Bar Association, 
composed of attorneys who practice before administrative bodies and 
who appreciate the value of non-lawyer practitioners in practice before 
such bodies, have opposed legislation of this type; and 

Whereas, The Interstate Commerce Commission is also opposed 
to this legislation because it recognizes the value of the technical knowl- 
edge possessed by the non-lawyers in assisting them in arriving at a 
proper solution to matters under consideration ; and 

Whereas, Eminent attorneys experienced and skilled in procedure 
before the Interstate Commerce Commission also are opposed to this type 
of legislation; and 

Whereas, It has been the experience of many of the State Com- 
missions that non-lawyer practitioners experienced and skilled in matters 
coming before these Commissions have assisted immeasurably in bringing 
out pertinent facts as to the technical aspect of certain types of cases; 
and 

Whereas, The passage of this legislation would require the State 
Commissions to send an attorney, along with the director of traffic or 
rate expert in all cases participated in before the ICC even though it 
usually is not necessary; and 

Whereas, This would lead to greater expense and inconvenience 
and be wholly unnecessary and inadvisable; now 

Therefore, Be It Resolved, That this Association go on record as 
being opposed to legislation of this nature; and 

Resolved Further, That the Committee on Legislation and the legal 
representatives of the Association be authorized to appear on behalf of 
the Association at any hearing on any Bill of this nature before either 
House of Congress to present the views of the Association. 
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Adequate and Efficient Car Service 


By HonorasBLte KENNETH H. TuGcLe 
Member, Interstate Commerce Commission 


. . » In seeking a sound solution for any problem in the transporta- 
tion field, or in any other industrial activity, the best results always are 
obtained through frank and open discussion and consideration by prac- 
tical people—men who are on the firing line and meet the problems daily. 
I am happy to take this opportunity to compliment your Association on 
the fine, constructive actions that you have always taken at these annual 
meetings, and I am sure that this, the twenty-first, will prove no ex- 
ception in that respect. 

In these days of soaring passenger train deficits, the success of rail- 
road operations depends more than ever upon the efficient use made of 
freight car equipment. Stated differently, the freight car is what pro- 
duces the railroad’s living. The freight car is equally important to the 
production industry which supplies the goods and materials for our 
high standard of living and national defense. In truth, an adequate 
supply of freight cars is just as essential to the railroad as are adequate 
machine tools to the production industry. 

In considering this general subject, it is well to remember that the 
very existence of our great production lines, so necessary to our expand- 
ing economy, depends upon other lines—the transportation lines. If 
transportation is to meet present needs and keep in step with the Na- 
tion’s economic progress, four things are necessary: Adequate trans- 
portation facilities including especially freight cars; speed; efficient 
freight movements; and dependable 24-hour-a-day performance. 

It is interesting that the transportation line begins with the trans- 
portation of a continuous stream of materials, parts, and pieces that 
must be moved efficiently and safely from their many origins to the 
Nation’s widely dispersed production plants and factories. Then, after 
the innumerable components are milled, shaped, processed, and fitted 
into the finished goods, the paramount responsibility again rests with the 
transportation line to move the finished goods from maker to markets 
scattered throughout the length and breadth of our great land. 

It must be recognized, too, that our production and transport lines 
are so interrelated, and so dependent upon each other, that a deficiency 
or slow down in either transportation or production inevitably reacts to 
the serious disadvantages of both industries. Moreover, this is wholly 
aside from the damage that results to the public welfare in these times 
in which our economic strength is so necessary to the peace of the whole 
world. Truly, then, in our business management system the transporta- 
tion and the production industries are in partnership of necessity, 
whether they admit it or not. 


Remarks before 21st Annual Meeting, Shippers Advisory Boards, Chicago, 
Illinois, October 10, 1957. 


—181— 








182 I. C. C. PRACTITIONERS’ JOURNAL 





Car service is one area of railroading in which substantial improvements 
can and must be made in both government regulation and in the facilities 
and service of the industry. This is a ‘‘must’’ because freight cars, par- 
ticularly boxcars, have not been in sufficient supply to meet commercial 
demands for many years, especially during the peak seasons of certain 
farm crops or where the seasons overlap for different crops. 

And we all recall history well enough to know that freight car 
shortages have reached serious proportions in every national emergency 
since, and including, the War Between the States which has been re- 
ferred to as the Nation’s first ‘‘railroad war.’’ Transport authorities 
have applauded particularly the valiant and efficient manner in which 
the railroads of America responded to the tremendous increase in rail 
transport requirements during World War II. 

That performance is pointed up by the fact that in 1940 the rail- 
roads operated 340 billion revenue ton miles with a gradual increase 
each year until it reached nearly 740 billion revenue ton miles in 1944. 
The average freight car mileage per year during the same period went 
up from a little over 22 billion miles to over 36 billion miles. But as 
someone has said, or should have said: ‘‘Laurels are for adding to, not 
for resting on.’’ 

In appraising the present situation, and recognizing that transporta- 
tion constitutes an essential part of our national defense second only to 
the Armed Forces, the important fact is that our freight car fleet has 
perhaps 75,000 fewer cars now than during the stretch of World War II, 
and nearly 40 percent of them are more than 25 years old. It is no 
great exaggeration to say that soon some of this old equipment will be as 
obsolete as the surrey with the fringe on top. Viewed from the national 
defense standpoint, the inadequacy of the present car supply is self- 
evident, especially since it is more than likely that in the event of an- 
other emergency comparable to the ones of the past, a very much 
greater job would have to be performed by our transportation plant. 

It is a truism to say that the two principal causes of car shortages 
are: First, inadequate car ownership. And second, the failure to utilize 
existing equipment efficiently. Demurrage charges imposed against 
shippers and receivers generally provide an effective means of insuring 
reasonably prompt loading and unloading, but while a car is in the 
hands of a carrier, there is no effective way of compelling prompt and 
efficient car handling. This absence of effective means to stimulate 
railroads into greater activity in car handling in times of car shortage, 
or threatened shortage, is the major weakness in the present car service 
provisions of the Interstate Commerce Act. 

Since the earning value of the average freight car is many times 
the current per diem charge of $2.75, it is not surprising that some 
railroads consider it more economical to rent cars than to own them. 
Under present conditions, therefore, when a railroad can meet its com- 
mon carrier responsibility with rented equipment, it has no economic 
incentive to provide its fair share of an adequate car supply. 

Statistics are dull but a few figures here are necessary to show 
just what has happened in the freight car ownership field. 
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Thirty years ago Class I railroads owned and controlled 2,427,026 
freight cars. Since then the ownership has dropped to the comparatively 
low level of 1,774,616 cars on January 1, 1956. The ownership of box- 
cars, the type of equipment in which shortages have been most critical, 
fluctuated during the last 11 years from a high point of 734,901 in 1952 
to a low point of 716,249 on December 1, 1955, the lowest since July 1, 
1950. 

It is also significant that during the three-year period 1952-1954, 
inclusive, 68,204 boxcars were retired while only 30,894 were ordered. 
The number of such cars ordered and retired during 1955 amounted to 
74,630 and 21,284, respectively, the number ordered being almost 24%4 
times the total placed on order during the three-year period 1952 
through 1954. Over 40,000 of these cars were ordered during the last 
three months of 1955 following the announcement by the Office of De- 
fense Mobilization on September 19, 1955, that the amortization program 
for freight cars would be suspended on December 31, 1955. Thereafter, 
the number of boxcars ordered declined sharply, only 1,430 having 
been ordered during the first seven months of 1956, during which period 
12,506 were retired. 

It is my considered guess that the freight car fleet now is about 
100,000 cars short of what is needed to supply the shippers of the 
country with enough cars to haul their goods to market at the optimum 
time. I’m not saying that the Nation’s business cannot be carried on 
with the present car supply, considering other available transport facili- 
ties. And to paraphrase an old proverb, ‘‘If a car shortage is inevitable, 
relax and enjoy it.’’ But before we settle down to such dubious enjoy- 
ment it’s the American custom to explore all possible avenues of im- 
provement. 

During the past 14 years, the Interstate Commerce Commission 
has adopted every measure reasonably calculated to obtain greater 
utilization of the existing car supply. One such measure, with which 
your members are quite well acquainted, was the establishment of sub- 
stantially increased demurrage charges against the shipping public. 
But for obvious reasons that remedy did not and cannot reach probably 
the most important delays in car handling and movement, namely, the 
delays which occur when the car is in the hands of the carrier. 

The Commission has expressed the firm belief that the most effec- 
tive means of curing this unsatisfactory condition is a penalty per diem 
charge which would also furnish a pecuniary spur to deficit railroads to 
acquire sufficient cars to at least meet their own loading obligations. 
As you know, a Commission decision which would have imposed such 
a penalty per diem charge was set aside by a district court in the 
Palmer case, 75 F. Sup. 63. 

There is now before the Congress a Commission-sponsored proposal 
(H. R. 3626 and S. 942) which would overcome the effect of this court 
decision by amending section 1(15) of the Act which contains the Com- 
mission’s emergency car service powers. In short, that proposal would 
empower the Commission, during a period of car shortage or threatened 
shortage, to direct the assessment on one or more deficient carriers of 
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special car charges. Such charges would be in addition to the per diem 
or other regular charges then in effect, and would be designed to relieve 
such actual or threatened shortage by promoting prompt movement, 
distribution, and interchange of cars. This would encourage adequate 
ownership of freight cars by each carrier. 

If this proposal is enacted, the Commission’s first logical step would 
be to determine the extent to which railroads, individually and collec- 
tively, are deficient in car ownership. This of course would necessitate 
a comprehensive study of traffic requirements, including peak loadings 
on individual roads. Separate studies would be made for the various 
types of equipment, such as box, gondola, hopper, fiat, refrigerator, 
stock, or other special types of cars. Consideration would also be 
given to the type and flow of traffic and whether the carrier is pre- 
dominantly an originating, terminating, or bridge line. 

Once having adopted a sound ownership formula, the Commission 
would be in position to require that deficit railroads increase their owner- 
ship to the prescribed level within a reasonable time, or suffer penalty 
per diem charges in the event of actual or threatened car shortages. 
It seems clear that if the advantages of renting equipment could thus 
be made less attractive, there would be a greater willingness on the 
part of each road to make its just and equitable contribution to the 
national car supply. 

The enactment of this bill would provide a fresh and much needed 
new approach to the car supply problem; and, in my judgment, it holds 
high promise of substantial benefits to the shipping public and to the 
railroads generally. I mention ‘‘benefits’’ to railroads because it is 
likely that an adequate and efficient car service would provide the rail- 
roads with a much better shield against unnecessary loss of traffic to their 
competitors than would some of the deregulatory measures currently 
being proposed. 

Another important proposal designed to bring the blessings of ade- 
quate rail equipment, especially cars, to the Nation’s commerce was in- 
troduced in the Senate and the House in the closing days of the first 
session of the Eighty-fifth Congress. The two companion bills (S. 2906 
and H. R. 9597), introduced on August 30 of this year and identical 
in their provisions, would create a Railway Equipment Agency for the 
purpose of financing railroad equipment, including locomotives, freight 
ears, and other rolling stock. 

The new agency would have initial capital of $500 million with 
authority to borrow up to four times its capital; in other words, up to 
80 percent of the cost of the equipment, all of which would be used to 
buy equipment needed by the railroads. Under this proposal the rail- 
roads could obtain equipment under long-term lease arrangements. It 
is contemplated that the lease payments by the railroads would be high 
enough to cover all operating costs of the agency, its borrowing costs, 
and a sum sufficient to amortize the actual cost of the equipment over 
its economic life. 

It is interesting that the first section of each of these two bills 
contains this recital : 
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It is hereby declared to be a matter of legislative determination 
that the equipment now being operated in interstate commerce by 
railroad companies is, to a considerable extent, inadequate and 
outmoded ; that the increase, modernization, and stockpiling of such 
equipment is essential to (1) the proper functioning of the Govern- 
ment of the United States, (2) commerce among the several States, 
(3) earrying out the national transportation policy adopted by the 
Congress, and (4) the postal service and the national defense; * * * 


This proposal unquestionably will be assailed on the ground, among 
others, that it would be a move towards ultimate government ownership 
and operation of the railroads. No one in his right mind would want 
that. In this connection it might be observed that, historically, there 
are few important industries in our land that have not received material 
aid from the Government, such as monetary loans in time of need, rapid 
amortization programs, and other favorable considerations in our tax 
laws. I think it may truthfully be said that this has supported and 
strengthened—not weakened—our free enterprise system. I think you 
will agree that these bills merit careful and thorough consideration. 
They are scheduled for study by Congressional Committees next year. 

For obvious reasons, an adequate and efficient car service means 
something more than increased car supply. Among other things, the 
railroads need more yard automation, standardized rolling stock, and 
the further development of special-purpose cars—cars carefully adapted 
to the job they are called upon to do. 

Excess terminal time, particularly at rail classification yards, un- 
questionably presents one of the most pressing problems now confronting 
railroad management. It has been said, and with sound reason I think, 
that more money is lost and more traffic is delayed by reason of ineffi- 
cient terminal services than in any other single branch of railroading. 

On this matter of operating automation and special car design, I am 
reminded of an old legend which tells one version of the story of the 
Israelites and the Red Sea. Encouraged by Moses to believe the waters 
would part and let them through, the Israelites arrived on the shore to 
find the sea impassable. It was not, so the story goes, until the first 
man waded in that the waters drew back. 

Well, it augers well for the future that some of our railroads are 
wading in and that the waters are beginning to recede. For instance, 
one western road has estimated that time savings on car handling will 
exceed 60,000 car days per year through the modern miracle of elec- 
tronic car classification at only one of its yards. This is modern rail- 
roading and the sort of thing that materially shortens the turn-around 
time of freight cars. 

In the East, another railroad has placed an order for several million 
dollars worth of equipment to be utilized in its combination rail-highway 
service beginning this fall. This improved piggy-back equipment is 
designed to offer the ‘‘low cost advantages’’ of rail transportation, 
coupled with the flexibility of truck-highway operation. The new rail 
flat cars will be equipped with roller-bearing wheel assemblies, and will 
be designed for passenger train speed. This is another good illustration 
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of modern railroading directed towards rolling back some of the flood 
waters of competition by much needed service improvements. 

Good rail freight service—the kind that will meet the Nation’s needs 
and stand up in face of today’s competition—also comprehends such 
factors as delivery time, reliability, safety, and freedom from unneces- 
sary loss and damage. It is true that, in recent years, time schedules 
have been shortened in particular situations through improvements in 
lines, signals, yards, and rolling stock. But much more needs to be 
done in the interest of obtaining greater output of service per car, and 
improved service to shippers. 

I am happy to report that considerable attention is now being given 
to providing cars with greater appeal to shippers through improved 
service characteristics. For example, boxcars with more or wider doors 
and with load separation devices to speed up loading and unloading and 
lessen stowage and damage problems; improved car floors for service 
and maintenance reasons; and gondolas with removable metal covers 
for weather protection. 

The recent widespread adoption of steel wheels, steel alloys in car 
bodies, and snubbing devices in car trucks have improved the safety, 
shock-resisting ability, and reliability of cars. Mechanical refrigeration, 
introduced in 1948, and provided on about 28 percent of refrigerator 
ears ordered in 1955, has enabled railroads to compete more effectively 
for frozen-food traffic. Interesting experimentation on radically new 
designs of car bodies and car trucks, and service tests of new cars of 
this design, are in the current picture. This involves a new four-wheel 
car, a departure from the traditional eight-wheeler, which should effect 
savings in cost and weight. 

Because it is big business, material advancements in the art of rail- 
roading cost money—big money, and where will it come from? Cer- 
tainly the answer will not be found in a continually rising rate structure 
for two reasons: First, because of the keen and ever increasing compe- 
tition now faced by the railroads, particularly as to sound standards of 
quality, quantity, and reliability of service. And secondly, because the 
public interest requires not only that the railroads be financially strong, 
but also that freight rates be low enough to permit commerce to move 
freely. And, incidentally, the public interest in reasonable and just 
freight rates extends to noncompetitive rates as well as to rates that are 
held to reasonable levels by carrier competition. 

It is true that in today’s transportation market tools for service 
equality do not come cheap. But the record in the recent general in- 
crease rate case, Ex Parte 206, contains examples of the construction of 
modern ‘‘pushbutton’’ yards, mechanized maintenance, and other tech- 
nological improvements which in the first few years save substantially 
or all of the cost incurred in providing them. These are examples of 
private enterprise at its venturesome best. But these instances of im- 
proved operating techniques must be multiplied many times if the rail- 
roads expect to meet and keep pace, servicewise, with their competitors. 
The need for more pushbutton type classification yards, particularly, is 
very great because of their material contribution to greater output of 
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service per car and better service to shippers. Only a few railroads 
have more than one such yard and several have none. 

As is true in industry generally, these open opportunities to effect 
savings in operating cost, and at the same time achieve greater efficiency, 
provide the main answer to the money question. And again I wish to 
emphasize the need for increased efficiency if the railroads are to keep 
in step with industry generally and avoid further unnecessary loss of 
business to their competitors. 

It was for these reasons, among others, that the Commission in 
Ex Parte 206 said: ‘‘We believe that the railroads must look primarily 
to technological advances in the art of railroading to achieve greater 
efficiency and improved service as the major hope for increasing their 
rates of return.’’ 

Now, in conclusion: It is not mere rhetoric to say that the crucial 
importance of transportation in our modern business world, and the 
vital role it plays in keeping America’s defenses strong, cannot be 
overemphasized. 

The economic strength of this great Nation in peacetime, and 
especially in cold as well as hot wars, rests in large measure upon mass 
production of the goods and materials necessary to the public welfare. 
Mass production of course would be meaningless without mass trans- 
portation. In recent years particularly, important advancements have 
been made in railroad operating techniques by certain forward-looking 
roads. Railroad management is becoming alert and progress-conscious 
and is determined to keep abreast of the production industry in estab- 
lishing true mass production, especially in the matter of utilizing the 
modern mechanical marvels of this era of scientific achievement un- 
equalled in history. 

One thing is certain: New worlds are constantly appearing in 
commerce for the daring and the imaginative to conquer—those grown 
folk who are always young in heart and whose thoughts are for the 
future. For the first time in the world’s history the main concern of a 
huge population centers around the problem not of living, but of what 
kind of a life they want to live. 

In the past few years our commerce has expanded, geographically 
and in total volume, at a completely unheard of rate, acquiriig new 
techniques in a manner never dreamed of since the birth of this Re- 
public. In the Nation’s drive for still higher levels of living, greater 
productivity, and technological advances; more people and more goods 
are moving around the earth’s surface than ever before in the history 
of transportation. 

It requires no crystal gazing to know that the goods and materials 
of the future will move increasingly by the transport companies that 
plan ahead to meet customer wants by making daring investments in 
manpower, research, new facilities, and development of improved oper- 
ating techniques. Such investments are a risk of course, but in our 
free competitive enterprise system the failure to make the investments 
would be an even greater risk. 





Ex Parte 211—I. C. C. Prescribes Method 
of Filing Quotations or Rates Tendered 
the United States Government 


On August 31, 1957, Section 22 of the Interstate Commerce Act, as 
amended (49 U. 8. C. 22), was further amended by Public Law 85-246 * 
adding a new paragraph designated (2) which requires common carriers 
to submit to the Commission concurrently with their submittal to the 
United States Government agency or department for whose account 
they are offered, copies of all quotations or tenders of rates, fares or 
charges for the transportation, storage, or handling of property or the 
transportation of persons free or at reduced rates for the United States 
Government, or any agency or department thereof, including quotations 
or tenders for retroactive application whether negotiated or renegotiated 
after the services have been performed, except quotations or tenders 
which, as indicated by the Government or department to any carrier or 
carriers, involves information the disclosure of which would endanger 
the national security. 

These new statutory requirements became effective immediately 
upon the signing of the bill by the President on August 31, 1957, the 
promulgation and establishment of regulations to govern the submission 
to the Commission of copies of quotations or tenders referred to in the 
preceding paragraph hereof is of immediate necessity, and for this 
reason rule-making procedure under Section 4(a) of the Administrative 
Procedure Act (5 U. S. C. § 1003) is deemed impracticable; accordingly 

It is ordered, That the following regulations to govern the submis- 
sion to the Interstate Commerce Commission of quotations or tenders of 
rates, fares, or charges for the transportation, storage, or handling of 
property or the transportation of persons free or at reduced rates for 
the United States Government, or any agency or department thereof, 
pursuant to the provisions of Section 22 of the Interstate Commerce 
Act, as amended (49 U. S. C. 22), be, and they are hereby, approved 
and prescribed : 


Sec. 
149.1 Applicability 
149.5 Manner of submitting quotations. 


Authority: §§ 149.1 to 149.5 issued under authority sec. 12, 
Stat. 383, as amended; 49 U. S. C. 12. Interpret or apply sec. 
22, 24 Stat, 543, as amended; 49 U.S. C. 22. 


§ 149.1 Applicability. The provisions of this Part shall apply to 
copies of quotations or tenders made by all common carriers by railroad, 
including express and sleeping-car companies, by pipe-line, by motor 
vehicle, and by water, and freight forwarders, to the United States Gov- 





* Published in I. C. C. Practitioners’ Journal, vol. XXV, pages 37-38, Oct. 1957. 
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ernment, or any agency or department thereof, for the transportation, 
storage or handling of property or the transportation of persons free 
or at reduced rates as permitted by Section 22 of the Interstate Com- 
merce Act, as amended, except quotations or tenders which, as indicated 
by the United States Government or any department or agency thereof 
to any carrier or carriers, involves information the disclosure of which 
would endanger the national security. 

§ 149.5 Manner of submitting quotations. (a) Copies of all quota- 
tions or tenders by common carriers to which this part applies, concern- 
ing rates, fares, or charges for the transportation, storage, or handling 
of property, or the transportation of persons free or at reduced rates, 
including quotations or tenders for retroactive application whether 
negotiated or renegotiated after the services have been performed, which 
are submitted to the Interstate Commerce Commission on and after the 
effective date of this order in conformity with the provisions of para- 
graph (2) of Section 22 of the Interstate Commerce Act (49 U.S. C. 22) 
shall conform to the provisions of paragraphs (b), (c), (d), (e), (f) 
and (g) of this section. 

(b) Copies to be submitted concurrently with submittal to govern- 
ment agencies. Exact copies of the quotation or tender shall be submit- 
ted to the Commission concurrently with the submittal of the quotation 
or tender to the Federal department or agency for whose account the 
quotation or tender is offered or the proposed services are to be rendered. 

(ce) Filing in duplicate required. All quotations or tenders shall be 
filed in duplicate, one copy of which will be maintained at the Washing- 
ton office of this Commission for public inspection. One of such copies 
shall be signed and both shall clearly indicate the name and official title 
of the officer executing the document. 

(d) Filing procedure. Both copies of the quotations or tenders shall 
be filed together with a letter of transmittal which clearly indicates that 
they are being filed in accordance with the requirements of Section 22, 
as amended. They must be addressed to the ‘‘ Interstate Commerce Com- 
mission, Washington 25, D. C.’’, with the envelope marked as containing 
“‘Section 22 Quotations’’, and delivered free of all charges. If receipt 
for the accompanying documents is desired, the letter of transmittal 
must be sent in duplicate, and one copy showing date of receipt by the 
Commission will be returned to the sender. 

(e) Numbering. The copies of quotations or tenders which are filed 
with this Commission by each carrier or agent shall be numbered con- 
secutively in a series maintained by such carrier or agent beginning 
with the number ‘‘1’’. 

(f) Quotation or tender superseding prior one. A quotation or 
tender which supersedes a prior quotation or tender shall, by a state- 
ment shown immediately under the number of the new document, cancel 
the prior document by number. 

(zg) Amendments or supplements to quotations or tenders. When 
amendments or supplements are filed to quotations or tenders issued 
prior to August 31, 1957, copies of the original quotations or tenders, 
and any prior amendments thereto, must be filed with the amendments 
or supplements. 
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It is further ordered, That this order shall become effective on the 
1st day of November, A. D. 1957. 

And it is further ordered, That notice of this order shall be given to 
the common carriers subject to the Interstate Commerce Act by deposit- 
ing a copy in the office of the Secretary of the Commission at Washing- 
ton, D. C., and by filing a copy with the Director of the Division of the 
Federal Register. 


(Title 49, Transportation; Chapter I, Interstate Commerce Commission, 
Subchapter A, General Rules and Regulations, Part 149, Filing Quota- 
tions for Government shipments at reduced rates. Ex Parte No. 211, 
Filing of Quotations or Tenders of Rates, Fares or Charges for the 
Transportation, Storage, or Handling of Property or the Transportation 
of Persons Free or at Reduced Rates for the United States Government, 
or Any Agency or Department thereof.) 


September 23, 1957. 


1.C.C. Amends Its General Rules of Practice 


The Interstate Commerce Commission, in general session on Octo. 
ber 30, 1957, has further amended its General Rules of Practice by the 
following order : 

The matter of special rules governing notice of filing of applica- 
tions by contract motor carriers of property or passengers under section 
212(¢c) of the Interstate Commerce Act and certain other procedural 
matters with respect thereto being under consideration, time being of 
the essence and the change in the rules being minor, and not such as 
to require the rule making procedure under section 4(a) of the Adminis- 
tratice Procedure Act, 5 U. S. C. 1003(a), which procedure is hereby 
found to be impracticable and unnecessary, and good cause appearing 
therefor : 

It is ordered, That the General Rules of Practice be, and they are 
hereby, amended by the addition of the following section: 


§ 1.242 Special rules governing notice of institution of pro- 
ceedings under section 212(c) of the Interstate Commerce Act, 
and certain other procedural matters with respect thereto—(a) 
Scope of special rules. These special rules govern the institution 
of proceedings upon the Commission’s own initiative or upon appli- 
cation of the holder of motor contract-carrier authority issued on 
or before August 22, 1957, for the revocation of such outstanding 
motor contract-carrier auchority and issuance in lieu thereof of a 
certificate of public convenience and necessity, under section 212(c) 
of the Interstate Commerce Act. Except as otherwise herein pro- 
vided, the General Ruies of Practice shall apply. 


(b) Notice to iwterested persons. Notice to interested persons 
of institution of such proceedings shall be given by publication 
in the Federal Register of a summary, prepared by the Commission, 
of the authority in issue. No other notice to interested persons of the 
institution of the proceeding is required, except that applicants 
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are not relieved from the obligation to file copies of their applica- 
tions with Governors, State Boards, and District Directors of the 
Commission’s Bureau of Motor Carriers, as required by the instruc- 
tions which are part of the prescribed form of application. 


(ec) Protests to issuance of a common carrier certificate. (1) 
Content. A protest against the issuance of a certificate in lieu of 
contract carrier authority outstanding as of August 22, 1957, shall 
set forth with particularity the facts, matters, and things relied 
upon, and contain a concise statement of the interest of protestants 
in the proceeding. It shall not include issues or allegations phrased 
generally, but shall include a request for oral hearing if one is 
desired. Protests containing general allegations may be rejected. 


(2) When filed. Any protest shall be filed with the Commis- 
sion within 30 days after the date notice of the proceeding is pub- 
lished in the Federal Register. 


(3) Copies, service. A protest filed under this section shall 
be served upon the carrier seeking conversion of its contract-carrier 
authority, and the original and six copies of the protest shall be 
filed with the Commission. 


(4) Failure to file protest. Failure seasonably to file a protest 
will be construed as a waiver of opposition and participation in the 
proceeding except in proceedings assigned for oral hearing. 


(d) Hearing. (1) Oral, determination. The Commission will 
determine whether an assignment for oral hearing should be made, 
after notice to interested persons has been published in the Federal 
Register and the period for filing protests has expired. 


(2) Oral hearing, notice. If it is determined that an oral 
hearing should be assigned, or if a pre-hearing conference is to be 
held, the date, hour, and place of the hearing or pre-hearing con- 
ference, together with the name of the examiner or number of the 
Joint Board before whom the matter is assigned, shall be served on 
all parties of record. Notice of a change in the time or place of 
hearing will be given as provided under paragraph (f) herein. 


(3) Notice of imtent to protest. Any person opposed to a 
proceeding assigned for oral hearing who previously has not filed 
a formal protest may become a party protestant at the oral hearing 
provided he has notified the applicant or respondent and the Com- 
mission of his intention to protest. Such notification shall be made 
by letter or telegram dispatched so as to reach the representative 
of applicant or respondent (or applicant or respondent if no prac- 
titioner representing him is named in the notice) at least 10 days 
prior to the date of hearing. Two dated copies of such notification 
simultaneously shall be mailed to the Commission. No persons 
other than those who file a formal protest or those who notify the 
applicant or respondent of their intention to protest will be per- 
mitted to intervene in a proceeding except upon a showing of sub- 
stantial reasons in a petition submitted in accordance with § 1.72 
of this part. 
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(c) Modified procedure. (1) Uncontested proceedings. Proceed- 
ings in which no protests are filed within 30 days after publication 
of notice in the Federal Register and which are not assigned for 
oral hearing will be determined on the basis of the verified state- 
ments contained in response to the Questionnaire filed by the carrier 
in connection with whose operations the proceeding is instituted. 


(2) Contested proceedings. Proceedings in which protests are 
filed but which are not assigned for oral hearing will be handled 
in accordance with §§ 1.45 (b), 1.46(b), 1.47-1.54, inclusive, of 
this part. 


(£) Notice of changes in time or place of hearing. Those who 
file protests or notice of intention to protest and any person who 
requests notice of changes in the time or place of hearing will be 
informed of such changes if notice is given by mail. If telegraphic 
notice becomes necessary, notice of such changes will be given by 
telegram only to those who request telegraphic notice at their 
expense. 


It is further ordered, That this order shall be effective on the date 
hereof. 


And it is further ordered, That notice of this order shall be given 
to the general public by depositing a copy thereof in the office of the 
Secretary of the Commission, Washington, D. C., and by filing a copy 


with the Director, Division of the Federal Register. 


(Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 
546, as amended, 548, as amended, sec. 304, 54 Stat. 933, sec. 403, 
56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003). 


October 30, 1957 
(Title 49, Transportation. Chapter I, Interstate Commerce Commission, 


Subchapter A, General Rules and Regulations. Part I, General Rules of 
Practice). 





I. C. C. HALTS MICROFILMING OF CONTRACT CARRIER DATA 


On November 5, Division 1 of the Interstate Commerce Commission 
heard oral argument on the question of whether or not the information 
contract carriers submit in response to an I. C. C. questionnaire in con- 
nection with the conversion from contract to common carrier should be 
kept confidential. The nub of the argument is whether answers to the 
questionnaire are to be regarded as public documents, similar to infor- 
mation submitted in operating rights applications. 

Pending a decision, Chairman Everett Hutchinson of Division 1 
ordered the I. C. C. staff not to allow microfilming of answers to the 
contract carrier questionnaire. 





Investment In Transportation Facilities ™ 


By Frank A. Smiru, Transportation Economist 


Estimating the amount of overall net investment in a highly diversi- 
fied industry such as transportation is a tricky business, because so much 
of the equipment is owned by persons or corporations that do not release 
such information. 

Nevertheless, using what figures are available and after making a 
number of reasonable assumptions, it is possible to come up with some 
estimated figures that show the transportation industry as being an 
almost insatiable consumer of the investors’ dollars, whether they be 
offered on a long- or short-term basis. 

As shown in the table below, over $101 billion is now invested in 
transportation facilities privately owned and operated in the United 
States. This figure, it should be emphasized, represents net investment 
after depreciation and not the going market value of the facilities. The 
latter would obviously be far greater because of the sharp rise in prices 
since most of the equipment was purchased. 

No attempt has been made to include the many billions of dollars 
that the federal, state, and municipal governments have invested in such 
facilities as airports, airways, highways, ports, and waterways; nor have 
we included investment in such facilities as truck and bus terminals, or 
property owned by companies and individuals that sell and service auto- 
mobiles. 

By far, the greatest investment is in motor vehicles, which totals 
$57 billion. This is understandable when we realize that it covers 50 
million automobiles and about 10.5 million trucks and buses. The invest- 
ment per car, which averages about $900, may at first glance seem some- 
what high, although if you realize that 21 million of them are less than 
four years old, this figure seems reasonable. 

The next largest group is the railroad industry, with a net invest- 
ment of more than $27 billion. Of this huge sum, $6.5 billion is for the 
cars and locomotives that actually move the traffic, the remainder being 
for the plant and equipment needed to keep this rolling stock moving. 

Transportation equipment manufacturers follow with nearly $7.5 
billion invested in facilities for building automobiles, buses and trucks 
and $3.9 billion for building aircraft, barges, ships, freight cars, locomo- 
tives, ete. 

At lower, yet still sizable, levels, we find the steadily expanding 
petroleum pipe lines with an investment of $2.3 billion, followed by $1.9 
billion for water carriers and $1.6 billion for air carriers. Figures for 
the latter two groups should go up appreciably in the near future, as new 
jet transports start being delivered and the present ship replacement 
program gets well under way. 

Economists have estimated total U. S. net civilian investment as 
$541 billion for 1950 in 1929 dollars. Adjusting this to 1957 dollars, we 
get $876 billion. Thus, transportation’s share of the total would run 
between 11 and 12 percent. 


13 
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Depreciated Investment in Private Transportation Facilities 
in the U. S. 


(In Millions of Dollars) 





Motor Carriers * $57,020 Water Carriers $ 1,898 

Automobiles $44,865 Ocean * $925 

Trucks 11,305 Waterways 860 

Buses 850 Great Lakes * 113 
Railroads 27,265 Air Carriers 1,580 
Equipment Mfgrs. 11,327 Commercial $880 

Motor $ 7,460 General * 700 

Other Trans. 3,867 —S S#» 
Petroleum Pipe Total $101,370 

Lines ——. 2,280 


* Includes investment in mobile transport equipment only. 


** Reprinted from “Partners in America,” July 1957, page 4, published by 
Transportation Association of America. 

















Rate Base Favors Oil Pipelines Over Other 
Carriers, Inquiry Told 


House Antitrust investigators heard testimony on October 24th 
that oil pipeline companies are allowed a more favorable rate based by 
the Government than such other carriers as railroads and natural gas 
pipelines. 

Chairman Owen Clarke of the Interstate Commerce Commission told 
the House Antitrust Subcommittee the Commission regarded oil pipe- 
lines as being in a more hazardous economic position than other carriers 
and hence ‘‘should receive different treatment.’’ 

Under questioning Clarke acknowledged that if lower property 
valuation methods applied to railroads were also applied to oil pipelines, 
the rate base and resultant oil transportation cost would be lower. 

Subcommittee Chairman Emanuel Celler (D-N. Y.) called this 
‘‘startling.’’ He said it directly affected the public, ‘‘which is certainly 
complaining about the high price of gasoline.’’ 

‘No one has suggested to the ICC that pipeline rates are too high,’’ 
Clarke said. ‘‘Presumably everyone is satisfied.’’ 

Celler suggested this might be so because the major oil companies 
largely own or control the oil pipelines. 

The Subcommittee is investigating alleged illegal rebates by pipeline 
companies to oil firms in the guise of stock dividends in violation of a 
1941 antitrust decree. 

Clarke said the ICC has little authority over oil pipelines beyond 
fixing rates. 

Committee Counsel Kenneth Harkins asked Clarke if Congress had 
not left the oil pipeline industry pretty much on a basis of self-regula- 
tion as compared with other interstate transportation. 

Clarke said he would not disagree with that. 

Unlike oil pipelines, natural gas pipelines are regulated by the 
Federal Power Commission rather than the ICC. 

Celler charged earlier that the power of the oil industry has held 
up for years legal efforts by the Justice Department to enforce com- 
pliance with the 1941 decree. He told newsmen: 

‘*Never have I seen such chicanery and the use of double records.’’ 
B. L. Livingstone, A. P., The Washington Post & Times Herald, October 
24, 1957. 
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BOOK REVIEW 


Case Problems in Transportation Management 
George P. Baker and Gayton E. Germane, New York 
McGraw-Hill Book Company, 1957, Pp. 523. $8.50 


By Caru H. Fritze 


‘Case Problems In Transportation Management’’ by Professors 
Baker and Germane is the first business casebook in the field of traffic 
management. Professor Baker is James J. Hill Professor of Transporta- 
tion, Harvard Graduate School of Business Administration and Presi- 
dent of The Transportation Association of America. Professor Germane 
is an Associate Professor of Transportation, Graduate School of Busi- 
ness, The Leland Stanford Junior University. 

Fifty-two varied and difficult problems are presented for the 
readers’ analysis and solution. The book is not a reference book, but 
rather is designed to develop the ability to analyze and solve business 
problems. The factual situations presented are not theoretical circum- 
stances bearing the faint tinge of ivory towers. The situations are 
actual problems that have faced such companies as American President 
Line, Pacific Intermountain Express Company, Roadway Express, New 
York Central Railroad, United Airlines, and many other airlines, rail- 
roads, motor carriers and steamship companies. The cases are refresh- 
ingly modern covering such up-to-date transportation equipment as jet 
aircraft and gas turbine locomotives. 

The introduction includes a short discussion of the case system of 
teaching business administration, a short case involving the decision of 
whether or not an outside traffic consultant is indicated for a small com- 
pany along with a sample analysis. Each of the fifty-two cases presented 
in the book is followed only by a short question to focus attention to 
the major issue and alternatives involved. 

The book is primarily intended for use as an aid in teaching the 
elements of business administration in courses connected with carrier 
management and secondarily to stimulate interest in the case system of 
study. It is intended for use with the many good texts on transportation 
and adds color and interest beyond pure textual material. In addition, a 
great deal of factual material can be gained from reading the various 
cases covering such diverse topics as selection of equipment, location, 
allocation and scheduling, pricing, merchandising, market research, ad- 
vertising, control, finance, labor relations and organization. Above all, 
each case sets in motion and guides analytical thinking. 

The value of the book to students and alert carrier employees is 
obvious. However it takes little imagination to find application of the 
case system to industrial traffic management. The major lesson to be 
derived from the case method approach is problem solving through 
investigative reasoning, and such a technique once developed has appli- 
cation to all phases of business. Some of the cases apply to both carriers 
and shippers and others are purely carrier problems. The background 
obtained from analyzing carrier problems such as adding equipment 
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to meet unusual freight requirements would be of benefit to traffic men 
in any business. 

Other cases such as the circumstances confronting a national airline 
in determining whether or not to locate a maintenance base at Los 
Angeles, Chicago, New York or Denver apply to both shippers and 
carriers. In the final analysis, the decision where to locate the mainten- 
ance base is based on consideration of the same factors as apply to locat- 
ing an industrial plant. Such factors as freight costs at each site, labor 
market including outside services available, living conditions, routing 
and scheduling, comparative costs of construction at each alternative 
site, competitors’ locations, and markets, all must be considered and 
interrelated before a decision can be reached. 

Other cases involve the considerations a carrier must give to a 
shipper’s rate proposal. Some insight into carrier thinking can also 
be of great aid to industry in presenting rate proposals to carriers. 

A teachers’ guide giving a suggested analysis of each case and on 
many cases sample student analysis or reports is available from the 
publisher on request. The book has been suggested by the National 
Defense Transportation Association for use in problem solving discus- 
sions. 

In the reviewer’s opinion, the book will be a valuable addition to 
the traffic library particularly for the less experienced members of the 
staff. Professors Baker and Germane are to be congratulated on their 
fresh approach to the study of traffic management. 





TWENTY-FIVE YEARS AGO IN THE I. C. C. PRACTITIONERS’ JOURNAL 


“é 


. . I remember a good many years ago as a young practitioner 
out in Iowa having heard from some source which I cannot now repeat 
—neither am I able to give the exact statement—but the effect of it was 
this: That the character and ability of the Bar could very largely be 
judged by the character and ability of the court which the Bar has pro- 
duced. So I am very sure, members of the I. C. C. Bar, that whatever 
success has come to the Interstate Commerce Commission in the 45 years 
of its history in the discharge of its duties and its endeavors to carry out 
the terms of the Interstate Commerce Act, has been due in very large 
measure indeed to the character and ability of the men who have 
practiced before it, and the wonderful assistance that they have given to 
the Commission in discharge of these important duties.’’-—Hon. Claude 
B. Porter, Chairman, Interstate Commerce Commission, in his address 
of welcome, at the Association of Practitioners -before the Interstate 
ry We Commission Annual Meeting, October 19, 1932, Washing- 
ton, D. C. 
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MR. VERNON V. BAKER NAMED DIRECTOR, BUREAU OF FINANCE 


On October 11, the Interstate Commerce Commission announced the 
appointment of Mr. Vernon V. Baker to be Director of the Bureau of 
Finance. Mr. Baker has been Acting Director of the bureau since the 
retirement of Mr. Roger T. Boyden, former bureau Director, on August 1. 

He joined the staff of the I. C. C. in 1938 as an Examiner in the 
former Section of Finance, Bureau of Motor Carriers, and was appointed 
Assistant Chief of the section in 1944. He served as an Examiner in 
the Section of Complaints, Bureau of Motor Carriers, from 1946 until 
1951, when he became Chief of the Section of Securities and Reorgani- 
zation in the Bureau of Finance. In addition to that position, he was 
appointed Assistant Director of the bureau in August, 1955. 





MR. ROBERT NEWEL APPOINTED ASSISTANT DIRECTOR OF BUREAU 
OF TRAFFIC 


The Interstate Commerce Commission announced on October 25 
the appointment of Mr. Robert Newel, Chairman of the Fourth Section 
Board, to be Assistant Director of the Bureau of Traffic. Mr. Paul W. 
Coffey, Member of the Fourth Section Board, was appointed to succeed 
Mr. Newel as Chairman of the Board. Both appointments were effective 
October 23. 

Mr. Newel was employed for more than ten years with the Central 
Inspection and Weighing Bureau where he served for five years as 
Transit Inspector in charge of the Indianapolis office. He joined the 
staff of the I. C. C. in December, 1936, with the Bureau of Traffic. He 
served as a member of the Fourth Section Board since 1947 and as Chair- 
man of that Board since 1952. 

Mr. Coffey was engaged in rate work for various railroads through- 
out the midwest for approximately eighteen years prior to Federal 
service. He joined the staff of the I. C. C. in June, 1936, in the Bureau 
of Motor Carriers. Later he became a Member of the Fourth Section 
Board, where he has served until his present appointment. 





ICC ABOLISHES MOTOR CARRIER BOARD 
SUBSTITUTES TWO NEW BOARDS 


The Interstate Commerce Commission announced on October 23, 
the establishment of two new boards, the Temporary Authorities Board 
and The Transfer Board, to replace the present Motor Carrier Board. 
The change was effective October 21, 1957. 

The Transfer Board will process applications for transfer of motor 
earrier authority under section 212(b) of the Interstate Commerce Act 
which covers transfers of operating rights to a non-carrier or between 
motor carriers operating less than 21 vehicles. For administrative 
purposes this board will constitute a section within the Bureau of 
Finance. 

Duties and responsibilities formerly assigned to the Motor Carrier 
Board, other than applications under section 212(b), will be assigned 
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to the Temporary Authorities Board. This board will constitute a section 
within the Bureau of Operating Rights. 

David Simons has been named chairman of the Temporary Authori- 
ties Board and chief of the section. Other members are Samuel Horwich 
and Otto F. Lenhert. 

George W. Metzger has been named chairman of The Transfer 
Board and chief of the section. Other members are John P. Dee and 
Maurice O. Sinclair. 





MR. WILLIAM CLARKE MASON HONORED BY A. B. A.’S HIGHEST AWARD 


William Clarke Mason, Philadelphia, prominent member of the 
Pennsylvania Bar, and a member of the Association of I. C. C. Prac- 
titioners, was awarded the American Bar Association Medal, in New York 
City on July 15, at the Association’s Annual Dinner, during the 80th 
Annual Meeting. 

Awarded for ‘‘conspicuous service to the cause of American juris- 
prudence,’’ the citation said in part: 


‘*We can truly say of the lawyer we are honoring with the 
American Bar Association’s Medal that he has given, not some of 
his time, but a lifetime, to the enhancement of the legal profession. 
In a career which has already spanned over half a century at the 
Bar, he has labored indefatigably in countless formal and informal 
assignments, resulting in the betterment of our profession on local, 
state and national levels. Time and again his innate modesty has 
prevented him from accepting the high honors which his grateful 
fellow lawyers have sought to bestow upon him and which he so 
richly deserved.’’ 


Mr. Clarke was the twenty-second person to win the American Bar 
Association Medal, its highest award. 





CHART OF ORGANIZATION OF INTERSTATE COMMERCE COMMISSION 


As a service to our members, a chart of the organization of the 
Interstate Commerce Commission, showing its divisions, activities and 
functions, accompanies this issue of the Journal. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR., 
Chairman, Memorials Committee 
Samuel V. Gianniny, (B), 25 Exchange St., Rochester 14, N. Y. 
(9-24-57). 
W. W. Rouse, (B) Mgr., Western South Dakota Traffic Bureau, P. O. 
Box 1286, Rapid City, South Dakota. (10-4-57). 
Reginald F. Walker, (A) Spreckels Sugar Company, 2 Pine St., San 
Francisco 11, California. (10-1-57). 








Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Increased Freight Rates, 1956—Ex Parte 206 


Acting on various petitions and replies thereto seeking reconsidera- 
tion and modification of the Commission’s order in Ex Parte 206, dated 
August 6, 1957, the I. C. C. by order dated October 17 has ruled that 
an examination of the record shows no error in its findings of fact and 
conclusions, and specifically that (1) a petition of the Public Utility 
Commissioner of Oregon, based on similar grounds, was denied by 
order dated August 20, 1957; (2) as to industrial sand, the record 
shows that, while the increases authorized will result in some decline 
in the rail movement, the net effect will be an increase in rail revenues; 
(3) as to green salted hides, the reasons which impelled a lesser per- 
centage increase on packing house products do not apply with equal 
force to this commodity; (4) as to less-than-carload traffic, while the 
rail movement and gross revenues on this traffic have declined in 
recent years, the record shows the net rail revenue therefrom will be 
increased by the increases authorized; and (5) as to lake cargo coal, 
proportional rates may vary with the ultimate destination territory, 
the water hauls to the east and west bank of Lake Michigan are sub- 
stantially the same and shorter than the water hauls from the eastern 
mines via Lake Erie Ports to the Chicago, Ill.-Gary, Ind., district, the 
water hauls from the eastern mines via Lake Erie Ports to Buffalo 
(Lackawanna) N. Y., Detroit, Mich., and Hamilton, Ontario, are sub- 
stantially shorter than those to the Chicago-Gary District, and the 
record adequately supports the Commission’s findings and order that 
the increases authorized in connection with lake cargo coal ‘‘meet the 
exigencies of the coal traffic and the revenue needs of respondents as 
nearly as can be accomplished in a general increase proceeding.”’ 





Increased L. C. L. Rates in Official Territory 


Acting on a petition filed by the Akron, Canton & Youngstown 
Railroad Company and 26 other railroads operating in eastern territory, 
seeking authority to depart from the Commission’s tariff publishing rules 
to the extent necessary to permit the publication of increased rates on 
all less-than-carload shipments weighing less than 5,000 pounds moving 
within official territory, the Commission by order dated October 11, in 
Docket 32290, announced the institution of an investigation on its own 
motion into the reasonableness of the proposed increases. 
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Rates on Fresh Meats—Western Points to Trunk Line and 
New England Territories 


In its report on reconsideration dated October 4, in Docket 31740, 
the I. C. C. affirmed the finding of Division 2 reported at 299 I. C. C. 
221, that rates charged on fresh meats from points in 11 states west 
of the Mississippi River to destinations in trunkline and New England 
territories, on and between March 20 and May 1, 1953, were inapplicable 
in violation of section 6(7) of the Act; that the applicable rates were 
lower combinations of rates made over Hill Top, Joliet, or Junod, IIl.; 
and that reparation should be awarded. 





Grain Over Great Northern Routes 


In the proposed report of I. C. C. Examiner Edward L. Boisseree 
in Docket 32015—captioned Preston-Shaffer Milling Co. v. Great 
Northern Railway Company, it is recommended that the Commission 
find existing rates on wheat and wheat products from origins on the 
lines of the Great Northern in Montana to destinations in Oregon south 
of Portland, and in California over routes through Milton-Freewater, 
Oregon, are not shown to be unreasonable or unduly prejudicial. The 
Examiner also recommended that new through routes and joint rates 
on the same products between the same points with Milton-Freewater 
as a transit point, are not shown to be necessary or desirable in the 
public interest. 





Ex Parte 104—Part Il1—Terminal Services 


By order of the Commission October 1, 1957 in Ex Parte 104— 
Part II, Terminal Services, the I. C. C. approved allowances by certain 
railroads to John Morrell & Company at Ottumwa, Iowa. The Wabash 
Railroad was not included. 

Entry of order was withheld pending effectuation of lease arrange- 
ments covering railroad on tracks within the plant area. 





Texas Intrastate Passenger Fares 


In the proposed report of Hearing Examiner Henry C. Lawton, 
released by the I. C. C. on October 28, it is recommended that the 
Commission should find that intrastate coach passenger fares in Texas, 
where lower than the corresponding interstate coach passenger fares of 
respondent carriers, cause undue advantage, preference and prejudice 
as between persons and localities in intrastate commerce on the one 
hand, and in interstate commerce on the other, and unjust discrimina- 
tion against interstate commerce. 
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Utah Intrastate Rates 


By order of Division 2 of the I. C. C., October 2, in Docket 32253, 
investigation was instituted as to the level of intrastate freight rates 
and charges in Utah. 





FINANCE MATTERS 
North Western—Litchfield & Madison Control 


By its order dated October 17 in F. D. 19858, the I. C. C. has found 
that modified procedure is appropriate for handling of the application 
filed August 1, 1957 by the North Western for authority to acquire 
control through stock ownership and to merge with the Litchfield & 
Madison Railway Company. Opening statements of fact and argument 
are to be submitted not later than November 12, 1957, with replies 
thereto 30 days later. 





International Paper Control—Longview, Portland & Northern 


Division 4 by report and order dated October 15, in F. D. 19850, 
has approved an application filed by the International Paper Company 
under Section 5(2) of the Interstate Commerce Act to acquire control 
of the Longview, Portland & Northern Railway Company through 
owning of all of its outstanding capital stock, while continuing to 


control, through stock ownership, Atlanta & Saint Andrews Bay Rail- 
way Company. 





Soo—Lake Superior & Ishpeming Acquisition and Extension 


In the proposed report of Hearing Examiner Robert Romero in 
F. D. 19561, released by the I. C. C. on October 18, it is recommended 
that Division 4 approve and authorize (1) the Minneapolis, St. Paul 
& Sault Ste. Marie Railroad to purchase an undivided one-half interest 
in the 32-mile line of railroad of the Lake Superior & Ishpeming between 
Marquette and Eben Junction; (2) the Lake Superior & Ishpeming to 
purchase a like interest in the 30-mile Rapid River branch of the Soo; 
(3) the Soo to acquire at Marquette trackage rights over 3,771 feet of 
track of the Duluth, South Shore & Atlantic; and the LS&I to acquire 
trackage rights over one and one-half miles of a main line segment of 
the Soo at or near Rapid River, all points mentioned being in Wisconsin. 
It was also recommended that the LS&I be authorized to construct ap- 
proximately six miles of track from the last-described main line segment 
to the site of a proposed iron-ore dock at Little Bay de Noe on Lake 
Michigan, and for the LS&I and Soo to construct connecting and inter- 
change tracks suitable for the operation of the proposed acquisitions in 
Marquette, Alger and Delta Counties, Mich. 

In connection with the above it was further recommended that the 
LS&I be authorized to issue short term promissory notes in the amount 
of $5 million. 
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PROCEDURE 
Valuation Reports Discontinued For Class I! Rail and Water Carriers 


On October 17 the I. C. C. released a notice dated October 4, 1957, 
announcing that effective with reports for the year 1956 all Class II 
railroad companies, electric railways, and water carriers shown on a 
list attached to the notice (presumably covering all such carriers re- 
porting to the I. C. C.), may suspend the filing of reports on B. V. 
Form 588, ‘‘Report of Property Changes’’ until further notice. 

The notice emphasizes that this action on the part of the Commis- 
sion does not relieve these carriers from all other provisions of Valua- 
tion Order No. 3, Second Revised Issue, and Supplements thereto. 





1. C. C. Announces Procedure For Filing Section 22 Quotations 


In an order dated September 23 in Ex Parte 211, the I. C. C., citing 
the amendment to Section 22 effective on August 31, 1957 by Public 
Law 85-246, which requires common carriers to submit to the Commis- 
sion concurrently with their submittal to the United States Government, 
copies of all quotations or tenders of rates, fares and charges for the 
transportation, storage or handling of property or transportation of 
persons, free or at reduced rates, describing the method to be followed 
and stating that—among other things—exact copies of the quotations 
in duplicate, serially numbered, shall be filed as submitted to the 
Federal Government on and after November 1, 1957. (Ex Parte 211 is 
printed in full elsewhere in this issue). 








Motor Transportation 
By Frirz R. Kaun, Editor 





Riss & Co. Ordered to Cease Unlawful Operations 

One of the major motor carriers, Riss & Co. of St. Louis, Mo., has 
been ordered by the Commission to cease its operations in violation of 
the Commissions safety regulations. In its report in Docket No. MC-C- 
1413, Public Utilities Commission of Ohio v. Riss & Co., dated Septem- 
ber 16, 1957, the Commission found that a record of 275 accidents in a 
single year, 1954, resulting in 4 deaths, 97 injuries and property damage 
of $273,000, reflected a situation far from satisfactory and far below 
what may be expected of a motor carrier whose operations vitally affect 
the public interest. 

The Commission ordered the proceeding to be held open so as to 
permit the complainant or the Commission’s Bureau of Inquiry and 
Compliance to petition for the immediate suspension or revocation of 
the company’s operating authority if compliance with the order is not 
achieved and thereafter maintained. On the other hand, Riss & Co. 
may petition the Commission to revoke its order if it can prove after 
the expiration of one year that it has achieved and maintained the com- 
pliance required. 

The record in the proceeding included a stipulation incorporating 
several hundred pages of testimony and 50 exhibits adduced in Riss & 
Co., Inc., Extenston—Exploswes, 64 M. C. C. 299. In the latter report 
the Commission announced its adoption of a policy of limiting certificates 
authorizing the transportation of explosives to a term of five years. 
It was pursuant to that policy declaration that the Commission, divi- 
sion 1, ordered the issuance of limited-term certificates authorizing the 
transportation of explosives in Dockets No. 109397 (Sub-No. 15), 
Tri-State Warehousing and Distributing Co. Extension—Seneca, IIl., 
No. MC-200 (Sub-No. 144), Riss & Co., Inc., Extension—Alternate Route 
—Afton, Okla., and No. MC-80430 (Sub-No. 81), Gateway Transporta- 
tion Co. Extension—Camp McCoy, Wis., all decided September 19, 1957. 





Denial of Duplicate Rights to Lessee Recommended 

A lessee of motor carrier operating rights should not be granted 
rights which would actually, or in effect, duplicate or substantially 
duplicate the rights held by the lessee under lease. This was the con- 
clusion of Examiner M. B. Driscoll in recommending that the appli- 
cation in Docket No. 109835 (Sub-No. 6), Burks Motor Freight Line, 
Inc., Common Carrier Application, be denied. The burden and com- 
plexity of proving that the needs of the area require the services of the 
applicant and those of the lessor or of a new lessee of its rights would 
be extremely difficult, if not impossible, to sustain. ‘‘As a matter of 
fact,’’ said Examiner Driscoll, ‘‘that theory would be contrary to logic 
usually accepted in cases of this kind. To succeed, applicant would 
have to prove that all available services, including its own service, are 
or would be inadequate. No burden of that kind was met. Even if 
met, the result would only be a unresolvable contradiction.”’ 


- = 











NOVEMBER, 1957 205 





Owner-Operator’s Leasing Operations Found Unlawful 


The owner-operator, respondent in Docket No. MC-C-1988, William 
L. Prickett—Investigation of Operations, operated his tractor and semi- 
trailer under a so-called lease arrangement with a shipper or lessee 
for the transportation of beer and the return of empty containers. The 
record showed that the lessor’s equipment was available on call of the 
shipper-lessee; that the leased semi-trailer was an insulated van-type 
unit used almost exclusively in the service of the shipper-lessee; that 
the leased tractor, when not being used by the shipper-lessee, was utilized 
by the lessor for the transportation of livestock; that the rental for the 
use of the loaded vehicle and the driver’s wages were calculated on the 
basis of mileage; that there was no charge paid for the use or driving 
of the vehicle when it was moving empty; that the shipper-lessee, after 
advising the lessor in advance as to the availability of a shipment of beer 
for loading at a certain time at one of the breweries, has no further 
contact with the lessor until the trip is completed; that the routing is 
left to the lessor’s judgment; that the lessor is employed by the shipper- 
lessee as the driver; and that the lessor was ultimately responsible for 
all costs incidental to the operation, including the cost of insurance, 
fuel, maintenance and the repairs necessary to maintain the equipment 
in good operating condition. By its report, dated October 3, 1957, the 
Commission, division 1, found these operations to have been in violation 
of the law but, in effect, obviated the need for issuing a cease and desist 
order by awarding the owner-operator contract-carrier authority to 
perform the operation. 





Scope of Agricultural Exemption Broadened 


The Supreme Court’s affirming, on October 14, 1957, of the lower 
courts’ decisions in Frozen Food Express v. United States, 148 F. Supp. 
399, and Premier Peat Moss Corp. v. United States, 147 F. Supp. 220, 
has added powdered milk, buttermilk, dried whole eggs, dried egg yolks 
and peat moss to the rapidly growing list of processed agricultural 
commodities which may be transported in motor vehicles relieved of 
economic regulation by the Commission by section 203(b)(6) of the 
Interstate Commerce Act. 





Reduced Motor Rates On Paper Recommended 


Examiner G. A. Dahan in his report and recommended order in 
Docket No. M-9076, Paper—Chillicothe, Ohio, to Kansas City, Mo., 
served September 24, 1957, rejected the contention of the railroad 
protestants that they are entitled to handle the paper traffic because 
they are able to handle it at a cost which is lower than the motor carriers’ 
cost. ‘‘This would be true,’’ said Examiner Dahan, ‘‘only in the case 
that their normal rates (the rates which they would maintain but for 
the motor competition) are at a level which the motor carriers could not 
meet on reasonably compensatory basis. In other words, the paper 








206 I. C. C. PRACTITIONERS’ JOURNAL 





traffic market would have to be closed to the higher cost agency, because 
the normal rates of the lower cost agency were so low that the reasonably 
compensatory rates of the higher cost agency could not entice any part 
of the traffic.’’ The Examiner found that such was not the situation 
here and that the motor carriers were being denied the opportunity to 
compete in this market because of the lower rail rates. He concluded, 
‘To deny them of the opportunity to compete at a reasonably compen- 
satory basis would deprive them and the shipping public of the inherent 
advantages of motor service in contravention of the national transpor- 
tation policy.’’ 

In another competitive rate situation, Docket No. MC-C-2045, 
Garment Hangers—Baltimore to North Carolina, the Commission, 
division 2, approved reduced motor-carrier rates to meet the compe- 
tition of water transportation. The Commission said, ‘‘ While in some 
proceedings water rates lower than rail or motor-carrier rates have been 
approved, it does not necessarily follow that motor carriers are required, 
as a matter of law, to maintain rates on a level which would enable com- 
peting transportation systems to obtain or retain all available traffic.’’ 





Right to Cross-Examine Witnesses Denied Protestants 


The Commission, division 4, in Docket No. MC-F-6355, Security 
Storage & Van Co., Inc.—Purchase (Portion)—W. W. Jarmon, held 
that a protestant was not entitled, as a matter of right, to cross-examine 
the affiants whose verified statements were offered in support of the 
applicant’s case. Said the Commission, ‘‘In our opinion, protestants 
are not entitled as a matter of right to a hearing on the instant pro- 
ceeding. A substantial record has been made through the use of sworn 
statements, the proceedings are not complex, and all parties have been 
accorded ample opportunity to be heard. We believe the record ade- 
quate to justify the conclusion reached and that an oral hearing is un- 
necessary for further amplification thereof.’’ 





Conflict Presented in Interpretation of Section 203 (b) (8) 


Within a few days of the decision of the Michigan district court in 
Ver Beem v. United States that the exemption of section 203(b) (8) 
applied to transportation between contiguous municipalities though one 
is outside of the United States (see Journal XXV: 76, 145, Oct. 1957), 
the Commission, on August 19, 1957, allowed to become effective by 
operation of statute the report and recommended order of Joint Board 
No. 33 in Docket No. MC-116083, Romualdo Delgadillo Common Carrier 
Application, which held that the exemption does not apply to transpor- 
tation between a municipality in the United States and a contiguous 
municipality in a foreign country. The joint board relied on Greenwood 
Transp. Co. v. Lewels, 51 M. C. C. 583, to find that transportation be- 
tween El Paso, Texas, and Juarez, Mexico, was subject to Commission 
economic regulation insofar as it occurred within the United States. 











Water Transportation 
By Wesutey Rogers, Editor 





A. L. Mechling Barge Lines and Cargill, Inc. Request Court to Set 
Aside Temporary Order No. 18784 


On August 28, 1957, A. L. Mechling Barge Lines and Cargill, Inc. 
filed a complaint in the United States District Court, Northern District 
of Illinois, asking the court to set aside temporary Order No. 18784 of 
the Interstate Commerce Commission, entered on August 27, 1957. This 
order authorized, until further hearing and order of the Commission, the 
New York Central Railroad and connecting railroads to charge rates on 
corn and corn products from stations west of Kankakee to eastern desti- 
nations via Kankakee at combination rates which constituted departures 
from Section 4 of the Interstate Commerce Act. The complaint also 
requested the court to enjoin the New York Central from charging such 
rates without Commission authorization. Relief was requested because 
of the failure of the Interstate Commerce Commission to hold a hearing 
before entering the temporary order and the lack of any findings in the 
order. 

Judge LaBuy of the United States District Court issued a temporary 
restraining order granting the relief requested. The matter was to be 
heard before a three-judge court on November 5, 1957. 

The Interstate Commerce Commission in a Notice, dated October 
16, 1957, has assigned the matter of Fourth Section Application No. 
33955 dealing with these rates, for hearing at 610 So. Canal Street, 
Chicago on December 4, 1957 at 10:00 A. M. before Examiner Walter L. 
Baumgartner. 





Ramona Tow-Boat Co., Inc. W-629 (Sub No. 2) 
Southern Transportation Co., Inc. W-1092 (Sub No. 1) 


Temporary authority applications in the above Dockets were denied 
by the Commission, Division 1. 

Applicant in Docket W-629 had sought to extend its service in the 
towage of logs and piling, in rafts, along the Columbia River and tribu- 
taries from North Bonneville to Rock Island, Washington (order Octo- 
ber 15, 1957). 

Applicant in Docket W-1092 had sought authority to transport one 


loaded Navy LOU from Norfolk, Va. to Charleston, 8. C. (order October 
21, 1957). 





Commodities Moving In Sea-Land Service 


On October 8th Division 2 of the Interstate Commerce Commission, 
acting as an Appellate Division, voted not to suspend schedules filed in 
I. C. C. No. 274 of Pan-Atlantic Steamship Corporation, to become 
effective October 9, 1957, which canceled provisions for loading or un- 
loading rail freight cars at Municipal Pier No. 1 in Miami, Fla. 


— = 
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Fishy-Back vs Piggy-Back 


Division 2 on October 24, 1957, acting as an appellate division, in 
First Supplemental Order I&S 6823, suspended until May 24, 1958, 
railroad schedules proposed to become effective October 25, 1957 for 
trailer-on-flat car service between New Orleans, La. and Houston, Texas, 
in chief, which had been protested in behalf of Gulf-Canal Lines, Inc. 


a water carrier between these ports whose service involved is trailer- 
on-barge. 





Finance Docket Nos. 19882 & 19093 
Federal Barge Lines, Inc., Notes, Etc. 


Division 4, by its Order of September 26, 1957, has granted Federal 
Barge Lines, Inc., authority to issue not exceeding (a) $1,500,000, 
principal amount, of secured 514 per cent short-term promissory notes, 
to mature on or before February 1, 1958, and (b) without competitive 
bidding, $1,500,000, principal amount, of secured 514 per cent long-term 
installment promissory notes to retire the aforesaid short-term notes 
and to replenish general operating funds. 





W-551 Blaske Lines Contract Carrier Application 


Division 4, on September 24, 1957, issued its Fourth Amended 
Certificate and Order in this proceeding, to give effect to the deter- 
mination in No. MC-F-6331, a proceeding which among other things, 
approved control of Blaske Lines through stock ownership by American 
Commercial Barge Line Company, subject to certain cancellation of 
Blaske Lines operating authority in W-551. The effect of this Septem- 
ber 24 Order which takes effect November 15, 1957, is to continue 
authority as a common carrier by towing vessels in the performance 
of general towage between ports and points along the Mississippi River 
from its confluence with the Illinois Waterway to Muscatine, Iowa, 
inclusive, cancelling all other authorities. 





W-552 American Barge Line Company Applications 


Division 4, also to give effect to MC-F-6331 have issued, on Septem- 
ber 24, 1957, to take effect on November 15, its Third Amended Certi- 
ficate and Order in W-552. The new company emerging is American 
Commercial Barge Line Company holdirg operating authorities granted 
in W-552 and as extended in W-552 (‘Sub-No. 2)—Green River. 
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0. REGULATION * 
02. Federal Regulation 


02.1 National Transportation Policy 
02.12 Inherent Advantages 


02.12 Traffic will be attracted to combination motor-water-motor 
service only so long as a savings to shipping public over competing all-high- 
way-service can be effected. To this extent proposal is definitely in public 
interest and in accord with declared National Transportation Policy to pre- 
serve inherent advantages of all modes of transportation. MC-39123, Sub 3, 
Masters Fast Freight Service, Inc. Ext.—Hoboken, N. J., 9-12-57, Div. 4 
(embraced in F. D. 19624). 


02.2 Interstate & Foreign Commerce 
02.20 Generally 


02.20 Term ‘foreign commerce’’ as defined in sec. 203(a) (11) in- 
cludes not only operations ‘‘between a point in U. S. and a foreign country” 
but operations “between points in U. S. through a foreign country.” 
MC-115869, Hendrie & Co. Ltd. Com. Car. App., .... M.C.C. ...., 9-12-57, 
pee. 3: 


02.20 Congress has exclusive and plenary jurisdiction over subject 
matter of interstate commerce when it exercises such power. 236 U.S. 439. 
But it does not follow that Congress cannot circumscribe its exercise of 
those powers, and thereby leave open for state action or inaction, a portion 
of the field. 336 U.S. 725. MC-C-1413, Public Utilities Commission of Ohio 
v. Riss & Co., Inc., .... M. C. C. ...., 9-16-57, Commission. 


02.23 Local Part of Through Movement 


02.23 Nature of transportation service proposed is substantially iden- 
tical with that found to be interstate in character in 334 U. S. 237. Compare 
7M. C. C. 485; 22 M. C. C. 743; and 51 M. C. C. 263. It is known at time 
film prints are shipped from outside Colo. to Denver that all or most of them 
will be shipped beyond Denver, even though specific destination for a specific 
print may not be known. MC-112593, Sub 9, S. W. Johnson Ext.—Colo. 
Petes, ...5 MB. G. OC, 2.0005 BeSe-Ot, OF. 1. 


02.24 Interrupted Through Movement 


02.24 Films are shipped from points outside state to Denver with 
understanding and intent that they shall not remain there, but on contrary 
that they will be sent on to individual exhibitors in a movement as con- 
tinuous as practicable. Applicant’s operations solely within Colo. is part 
of a continuous movement from without Colo.; and thus it is engaging in 
interstate commerce. Compare 51 M. C. C. 263. MC-15679, Exhibitors 
Film Delivery & Service Co. Com. Car. App., 8-26-57, Div. 1. 


02.26 Dock Service—Charges 


02.26 Commission has no jurisdiction to determine justness and 
reasonableness of complainants’ claim for holding and mooring defendant’s 
empty barge, awaiting pickup and towing away by defendant. Such care- 
taker or storage service is not a transportation service within purview of 
Act, nor are complainants common carriers. No. 32092, Al Johnson Con- 
struction Co. v. Mississippi Valley Barge Line Co., .... I. C. GC. .... 
8-27-57, Div. 3. 


* Editor’s Note: References to mimeographed decisions which are not to be 
printed in full in Commission reports are to docket number and date. 
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04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Since horticultural commodities come within partial exemption 
provided in sec. 203(b)(6) of Act, no authority is needed nor may be 
granted for such transportation, except that on movements of horticultural 
commodities for compensation in mixed loads with florist materials and 
supplies, which are nonexempt, a certificate is required. MOC-116149, 
Cameron & Olski Com. Car. App., .... M. C. C. ...., 9-17-57, Div. 1. 


04.5 Terminal Area Seentionn 
04.52 Motor 


04.52 To extent Masters seeks authority within respective collection 
and delivery areas of water carrier, such authority may not be granted, 
because operations therein are partially exempt under sec. 202(c)(2) of 
Act, and hence are not within purview of certificate provisions of Act. 
MC-39123, Sub 3, Masters Fast Freight Service, Inc. Ext.—Hoboken, N. J., 
9-12-57, Div. 4 (embraced in F. D. 19624). 


04.8 Miscellaneous Exemptions Under Sec. 203 (b) 
04.80 Generally 


04.80 Proposed service, which is designed to provide mortuaries with 
a sedan service for transportation of funeral parties, does not fall within 
partial exemption provided by sec. 203(b)(9) of Act, since applicant is 
engaged in transportation by motor vehicle as a regular business. 


Clearly this is not type of operation which Congress intended to place 
within Commission’s jurisdiction to regulate. This decision is contrary, 
in part, to conclusion reached in 34 M. C. C. 779, but it is amply supported 
by reason and logic. Compare 63 M. C. C. 66. MOC-116406, D. B. Webster 
Com. Car. App., .... M. C. C. ...., 9-13-57, Div. 1. 


1. PROCEDURE 
13. Pleading 


13.7 Amendments 
13.72 At Hearing 


13.72 Even though no mention had been made of it at hearing, appli- 
cant could have retained track to serve specific industries. Commission 
certificate is entirely permissive. Amendment after testimony completed 
approved. F. D. 19620, Green Bay & W. R. Co. Abandonment, 9-6-57, 
Div. 4. 


13.72 Since the amendment would clearly broaden scope of application 
as originally filed, it was improperly allowed. Sec. 1.241(a) of General 
Practice Rules. Compare 69 M. C. C. 285. MO-92983, Sub 185, Eldon 
Miller, Inc. Ext.—Varnishes & Resins, . Bm GD: GB. 26. sy Dt, Oe 2 


14. Process & Notice 


14.2. Upon Applications 
14.20 Generally 


14.20 To comply with spirit of General Practice Rule 1.241(c) (1), 
and to accomplish its objectives, in the future, where an association of 
earriers gives notice of intent to oppose an application, member carrier or 
carriers whose interest is or are affected should be specifically identified, 
failing which, such carrier or carriers should be allowed to participate only 
upon petition for good cause shown in conformity with Rule 1.241(c)(2). 
MC-59759, Sub 5, Food Products Trucking Co. Ext.—Trading Stamps, .... 
M. C. C. ...., 8-23-57, Div. 1. 
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15. Parties 


15.1 Proper Parties 
15.15 Interveners 


15.15 Ruling of board allowing challenged intervention at hearing 
is approved. Intervener failed to notify applicant of its intention to protest 
application, as required by General Practice Rule 1.241(c). However, 
intervener did submit a petition for intervention at time of hearing and 
fulfilled requirements of Rule 1.241(d). Intervener has a clear and definite 
interest in the proceedings, evidence presented in its behalf was relevant to 
issue, and its appearance as a party was in no way inequitable to applicant. 


MC-116418, Oscar Porter Cont. Car. App., .... M. C. C. ...., 8-27-57, 
Div. 1. 
Sat ee ee ee Senet ge eee rane anaes = us 





15.9 Default or Failure to Appear 
15.98 Protestants 
15.98 Growing practice of some rate bureaus operating under sec. 5a 
agreements to protest rate proposals and then fail to submit supporting 
evidence is a harassment which may well lead to depriving an individual 
carrier of its free and unrestrained right to take independent action guar- 


TT 


anteed by paragraph 6 of sec. 5a of Act. I & S M-9620, Bakery 
Chicago, Ill. to Lafayette, Ind., .... M. C. C. ...., 8-28-57, Div. 3. 
16. Proof 





16.2 Burden of Proof 


16.23 I & S Proceedings 


16.23 Burden of proof here is upon respondent. That burden has not 
been sustained. I & S M-8935, Commodity Rates—Dennis Truck Line, Inc., 
coee BD CO. OG, . cin ey O-BOOT, Ear. 8. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Complainant’s statement of facts and original complaint were 
verified by complainant’s traffic manager, who may be presumed to have 
knowledge of statements thus made. Objection is overruled. No. 31695, 
J. H. Swisher & Son, Inc. v. Atlantic Coast Line R. Co., .... I. C. C. ...., 
9-3-57, Div. 2. 


16.6 Documents 


16.60 Competency 


16.60 Since facts and figures contained in exhibit did not come to 
witness through normal course of business and witness had no knowledge of 
their veracity, exhibit was properly excluded. I & S M-9389, Alcoholic 
Liquors—New Orleans, La. to Peoria, Ill., .... M. C. C. ...., 8-30-57, 
Div. 3. 


16.7 Admissibility 
16.70 Generally 


16.70 Objection to receipt in evidence of a letter from complainant’s 
traffic manager—on grounds that it is self-serving, violates hearsay rule 
and is not relevant—appears to have merit; and the letter will not be 
further considered. No. 31695, J. H. Swisher & Son, Inc. v. Atlantic Coast 
ifee & Oe, .... 1. 6.6. 22:5 9-B-6T, Div. &. 


16.75 Hearsay 


16.75 In absence of authentication by proper person, evidence in 
letter must be rejected. Writer of letter was not available at hearing for 
cross-examination. MC-78464, Sub 80, Jack Cole Co, Ext.—Anniston 
Ordnance Depot, Ala., .... M. C. C. ...., 9-12-57, Div. 1. 
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17. Hearing 


17.4 Reception of Evidence 
17.40 Generally 


17.40 Protestants are not entitled as a matter of right to a hearing 
on instant proceeding. Substantial record has been made through use of 
sworn statements, the proceedings are not complex, and all parties have 
been accorded ample opportunity to be heard. Record is adequate to justify 
conclusion reached, and an oral hearing is unnecessary for further amplifica- 
tion thereof. MC-F-6355, Security Storage & Van Co., Inc.—Pur. (Por.)— 
W. W. Jarmon, 8-28-57, Div. 4. 


18.3 Exceptions 
18.35 Defective 


18.35 Since exceptions which challenge generally examiner’s statement 
cf facts, as well as his conclusions thereon, do not, as required by Rules of 
Practice, cite parts of record relied upon or supply a corrected statement, 
they are entitled to little or no consideration. However, evidence has been 
considered. MC-243879, Sub 23, Long Transp. Co. Ext.—Alternate Routes— 
Ind., Mich. & Ohio, 9-10-57, Div. 1. 


18.35 While protestant’s exceptions are not in strict accordance with 
General Practice Rule 1.96(a), arguments therein can be followed; and 
exceptions in this instance will be considered. However, protestant’s counsel 
is admonished to comply with rule 1.96(a) in future. MC-85984, Sub 1, 
Michigan Transp. Co. Ext.—Fly Ash, 9-17-57, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 Fact that application is for contract carrier authority does not 
prevent Commission from issuing appropriate authority for service proposed, 
which is fairly a certificate. MC-116418, Oscar Porter Cont. Car. App., . 

M. C. C. ...., 8-27-67, Div. 1. 


20.06 Restriction Upon Duration 


20.06 Authority granted limited to a period ending with termination 
of lease for any reason other than purchase of involved leased rights by 
lessee-applicant. MC-114360, Sub 4, Southern Exp. Co. Ext.—Hudson 
Plant, Ohio, .... M. C. C. ...., 8-22-57, Div. 1. 


20.1 When Interstate Franchise Required 


20.10 Generally 


20.10 No authority will be granted for transportation of mail, be- 
cause none is required. MC-1501, Sub 128, Greyhound Corp. "xt.—La., 
9-12-57, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 It is now Commission’s policy to restrict grants of authority to 
transport explosives by limiting authority, in point of time, to a period of 
five years from effective date thereof; authority granted here restricted 
in this manner. See 64 M. C. C. 299. MC-66562, Sub 1363, Railway Exp. 
Agency, Inc. Ext.—Dover-Rochester, N. H., 9-9-57, Div. 1. 
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20.22 Limited Term Certificates & Permits continued 
To Same Effect: 


MC-66562, Sub 1368, Railway Exp. Agency, Inc. Ext.—Glenarm, Md., 
9-4-57, Div. 1. 


Sub 1369, Ext.—Richmond, Va., 9-9-57, Div. 1. 

Sub 1370, Ext.—Eglin Air Force Base, Fla., 9-9-57, Div. 1. 

Sub 1371, Ext.—Brunswick-Farmington, Maine, 9-19-57, Div. 1. 
MC-13079, Sub 4, J. E. Ward Ext.—Ogilvie, Minn., 9-6-57, Div. 1. 
20.22 In conformity with decision in 64 M. C. C. 299, findings provide 

for issuance of a limited-term certificate herein. MC-100397, Sub 15, Tri- 


State Whsg. & Dist. Co. Ext.—Seneca, Tll., .... M. C. C. ...., 9-19-57, 
Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Although public convenience and necessity is a fact which does 
not belong to any particular applicant, 43 M. C. C. 599, in instances in 
which service of all applicants is not needed, consideration has been given 
te which of applicants produced evidence supporting finding of public need. 
MC-25643, Sub 36, Everts’ Commercial Transport, Inc., Ext.—Richmond, 
Cie, 200i Oe C.D. wc 0, Sees, Dev. 2 


20.31 Priority 


20.31 Public interest transcends interest of individual applicants; 
and priority of filing between two or more applicants, with a variance of 
only a few days, has never been held by Commission to be controlling. 
Compare 27 M. C. C. 364, 370. r rere Sub 16, Robertson Tank Lines, 
Inc. Ext.—Isoprene, .... M. C. C. .... , 9-19- 57, Div. a 


20.34 Multiple Authority 


20.34 Holding of authority by one carrier does not necessarily pre- 
clude granting of similar authority to another carrier. MC-730, Sub 60, 
Pacific Intermountain Exp. Co. Ext.—Acids, Chemicals & Fertilizers, a 
oe. Oe es ons 0 Div. 1 (embraced in MC-25643, Sub 36). 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 As Commission found application is to be considered as a 
“grandfather” clause application, position that applicant must prove need 
for service is without foundation. 

Evidence of written records is not required to prove every phase of 
past operations. In cases where “grandfather” applications were denied, 
because of lack of documentary proof, application was supported by testi- 
mony of no one except applicant and testimony was unconvincing and of 
most general nature. 26 M. C. C. 410; 26 M. C. C. 646. Here testimony 
of user of applicant’s service since 1932 confirmed testimony of applicant’s 
officer who has been with applicant since 1932. MC-15679, Exhibitors Film 
Delivery & Service Co. Com. Car. App., 8-26-57, Div. 1. 


20.43 Continuity of Operations 


20.43 It cannot be found that suspension of operations during labor 
dispute was within control of applicant. 30 M. C. C. 327. MOC-15679, 
Exhibitors Film Delivery & Service Co. Com. Car. App., 8-26-57, Div. 1. 


21. Nature & Extent of Operations 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 Fact that applicant would transport only a single class of com- 
modities and would serve only shippers of those commodities does not =. 
its status as a ‘“‘common carrier by motor vehicle” under Act. 

Sub 20, D. Wm. Hoskins Ext.—Iowa, .... M. C. C. ...., 9-18-57, Div. 1. 
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21.11 An arrangement involving contracts with particular passengers 
must be considered to be common rather than contract carrier authority. In 
a few instances, Commission has granted passenger carriers contract carrier 
authority, limited to service under contracts with certain classes of persons. 
However, these restrictions provided that contracting party have authority 
to contract for entire group. 63 M. C. C. 769. MC-116418, Oscar Porter 
Cont. Car. App., .... M.C. C. ...., 8-27-57, Div. 1. 


21.11 Possession of a certificate, in and of itself, and without per- 
formance of any transportation, constitutes the holder of such certificate 
a common carrier subject to provisions of Act. See 38 M. C. C. 603 and 
65 F. Supp. 981. F. D. 19624, Trailerships, Inc. Certificate Transfer, 
9-12-57, Div. 4. 


21.11 Transportation involved is not private carriage of funeral 
directors who utilize the vehicles and drivers furnished by applicant, as 
obvious control of vehicles and drivers remains with applicant. See 27 
M. C. C. 191. MOC-116406, D. B. Webster Com. Car. App., .... M. C. C. 
- +e, 9-18-57, Div. 1. 


21.13 Contract Carrier 


21.13 Applicant proposes personalized service restricted to movement 
of but limited group of commodities on behalf of limited number of shippers 
in a cOmmon industry. Amount of specialization entailed is limited, but 
amply supports operation in manner proposed. MC-116334, Archer Service 
Co. Cont. Car. App., 8-26-57, Div. 1. 


21.13 Applicant proposes to operate like a transportation arm of 
principal shipper and to devote his equipment and service exclusively to 
transporting its products. Permit granted. MC-116145, G. G. Parsons 
Cont. Car. App., 8-26-57, Div. 1. 


21.14 Forwarder 


21.14 A shipper has no interest in or right to dictate means of trans- 
portation which a freight forwarder may elect to employ in providing 
service. 336 U. S. 465. I & S 6719, Consolidation Rule—Western Freight 
Bs, see BGG. 202 sg BROS, Ee. Ss 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Applicant’s proposed operation would not be within territory 
covered by operations of either of two commonly controlled contract carriers. 
Dual operations approved. MC-19201, Sub 99, Pennsylvania Truck Lines, 
Inc. Ext.—Alternate Routes—Penna., 8-27-57, Div. 1. 


21.22 Operations of applicant’s president and stockholder under a 
permit are clearly not competitive with those proposed herein. Dual opera- 
tions of applicant and its president found consistent with public interest 
and National Transportation Policy. MC-107515, Sub 235, Refrigerated 


Transport Co., Inc. Ext.—Loring, Kan., .... M. C. C. ...., 9-11-57, Div. 1. 
To Same Effect: 
MC-78118, Sub 4, W. H. Johns Ext.—Empty Containers, .... M. C. C. 


., 9-11-57, Div. 1. 


21.22 In conduct of proposed common carrier operation, applicant will 
serve different class of shippers from that served in its contract carrier opera- 
tion; and commodities to be transported differ materially from those trans- 
ported under its permit. Accordingly, possibility of engaging in discrimina- 
tory practices is unlikely, and approval of dual operations is warranted. 
MO-10644, Sub 32, Superior Trucking Co., Inc. Ext.—Va., .... M. C. C. 
«eee, 8-27-57, Div. 1. 
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21.3 Routes Operated 
21.33 Irregular Routes 


21.33 Although applicant seeks regular-route authority and proposes 
to offer service which will have some elements of a regular-route operation, 
it will be essentially an irregular-route feeder and distributor from and to 
one point. For this reason, and because of proximity of points involved, it 
is deemed more appropriate to authorize operation over irregular routes. 
MC-111196, Sub 9, R. Kuntzman, Inc. Ext.—Ohio, .... M. C. C. 
9-16-57, Div. 1. 


oes 


21.4 Joinder of Authority 
21.42 Restrictions 


21.42 Restriction against tacking imposed to prevent rendition of a 
service not shown to be needed. MC-109397, Sub 15, Tri-State Whsg. & 
Dist. Co. Ext.—Seneca, IIl., 9-19-57, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 According to verified statement submitted by applicant, name of 
Coon Creek, which it is presently authorized to serve, has been changed to 
Coon Rapids. However, applicant does not need additional authority to 
serve this point, and name will be changed in certificate when it is reissued. 
MC-13079, Sub 4, J. E. Ward Ext.—Ogilvie, Minn., 9-6-57, Div. 1. 


21.54 Specified Plants 


21.54 Grant of authority to serve supporting shipper from site of its 
plant is not a limitation to a single shipper, since service from this point may 
be performed for and at direction of any number of consignees. MC-112497, 
Sub 67, Hearin Tank Lines, Inc. Ext.—Various Liquid Commodities, .... 
M. C. C. ...., 9-18-57, Div. 1. 


21.54 Requested restriction to serve shipper’s plant site is undesirable 
if it can be reasonably avoided. Here, the plant is located at Buckner, Ky., 
and there is no apparent need to limit proposed operations to that site. 
MC-59206, Sub 14, Holland Motor Exp. Inc. Ext.—Buckner, Ky., 8-30-57, 
Div. 1. 


21.58 Commercial Zones—Application 


21.58 Authority to serve Chicago, Ill., also embraces right to serve all 
points within commercial zone of that city. See 54 M. C. C. 21. MC-116331, 
R. C. Zirbel Com. Car. App., .... M. C. C. ...., 9-19-57, Div. 1. 


21.6 Equipment Operated 
21.60 Generally 


21.60 Direct limitation to ‘‘special motor vehicular equipment’’ would 
properly place restriction against vehicles which are to pe used in perform- 
ing the transportation. MC-115869, Hendrie & Co. Ltd. Com. Car. App., 
9-12-57, Div. 1. 


21.61 Refrigerator 


21.61 Term “special equipment” does not include temperature con- 
trolled equipment, and thus exception from authority granted of ‘articles 
requiring special equipment” does not preclude transportation of perishables. 
31 M. C. C. 301. MC-35334, Sub 40, Cooper-Jarrett, Inc. Ext.—Alternate 
Route—IIl.-Ohio, 9-10-57, Div. 1. 
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21.61 Term “commodities requiring refrigeration” is ambiguous in 
meaning and difficult to apply. Term has proven impracticable because re- 
quirement of refrigeration even of same commodity varies with season and 
part of country involved. Policy announced in 64 M. C. C. 559, followed by 
rephrasing exception to read “commodities moving in vehicles equipped with 
mechanical refrigeration.”” So phrased, exception is not only definite but has 
advantage of being largely self-policing, since equipment of type specified is 
necessarily insulated, heavy and expensive, and therefore economically un- 
suitable for any protracted use in movement of commodities which do not 
require refrigeration. MOC-66900, Sub 16, Houff Transfer, Inc. Ext.—Change 
in Commodity Description, .... M. C. C. ...., 8-29-57, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 Although evidence relates to movement of so-called commercial 
explosives, other than ammunition, to consignees engaged in construction, 
quarrying and mining operations, it is conceivable that government might be 
interested in similar movements. In circumstances, restriction to transpor- 
tation of shipments moving on commercial bills of lading not imposed. MC- 
109397, Sub 15, Tri-State Whsg. & Dist. Co. Ext.—Seneca, Ill., .... M. C. C. 
e+e, 9-19-57, Div. 1. 


21.72 Kind of Shipment 


21.72 No specific authority is required by applicant for return trans- 
portation of refused or rejected shipments. See 52 M. C. C. 253, 259. But 
authority is required, and will be granted, for return of damaged or defective 
shipments of commodities specified which have been accepted at destination. 
MC-59759, Sub 5, Food Products Trucking Co. Ext.—Trading Stamps, .. 
Mm. ©. GC. aces, See-Os, Div. 1. 


21.72 Exception prohibiting transportation of ‘‘articles exceeding 20 
feet in length or 6 feet in height or 7 feet in width, except by special ar- 
rangement” is ambiguous and is revised to ‘“‘commodities, the transportation 
of which by reason of size or weight requires use of special equipment.” 
MC-66900, Sub 16, Houff Transfer, Inc. Ext.—Change in Commodity Descrip- 
Geom, .«.. B.C. ©. .. 0, BB0-S6T, Dev. 1. 


21.72 Shipments which have been rejected by consignee for any reason 
may be returned to their respective origins by carrier having them in its 
possession without specific authority, provided such service is covered by 
appropriate tariff provision. However, authority will be required to return 
to consignor any shipments which have been accepted by consignee and 
which such consignee later desired for any reason to return (reship) to 
consignor. See 52 M. C. C. 253, 259. MO-75463, Sub 14, Reed Lines, Inc. 
Ext.—Wabash, Ind., 8-27-57, Div. 1. 


21.75 Character of Movement 


21.75 Authority to provide truckaway service includes authority to 
provide towaway service. MC-116726, W. I. Goodhall, Jr. Com. Car. App., 
8-26-57, Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Evidence limited solely to transportation of foreign cars received 
by water at Boston, and no need has been shown for transportation of auto- 
mobiles in interstate commerce, which renders unnecessary the restriction of 
authority to secondary movements. MOC-62537, Sub 58, Great Lakes Fwdg. 
Corp. Ext.—New England States, .... M. C. C. ...., 9-11-57, Div. 1. 
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21-9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Applicant admonished that authority to conduct charter opera- 
tions granted herein does not authorize applicant to sell individua! tickets 
and assemble its own tour group. MC-15218, Sub 2, Deluxe Motor Stages, 
Inc. Ext.—Charter Service, Mich., .... M. C. C. ...., 9-6-57, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.04 “Field of Service” 


22.04 Applicant has not performed a typical heavy hauling service in 
past but an operation that has served construction and roadbuilding industry. 
It has shown need for a heavy hauling service on only those commodities 
used by roadbuilding and related construction industries; and in furtherance 
of ‘field of service’ concept of operations set forth in prior cases and dis- 
cussed in 62 M. C. C. 271, applicant limited to special field of heavy hauling 
while protecting existing carriers from other operations for which no need 
has been shown. MC-95218, Sub 2, Pelosa, Inc. Ext.—New England States, 
is oe Be Se Ge 0s vg Set, Eee. 4. 


22.05 ‘General Commodities” 


22.05 Authority to transport general commodities, except those re- 
quiring special equipment, includes authority to transport commodities re- 
quiring use of refrigerator equipment, for latter is not special equipment. 
30 M. C. C. 301. MOC-99109, Sub. 1, M. C. Frisch Com. Car. App., 8-26-57, 
Div. 1. 


22.05 Commission’s present policy is not to specifically exclude trans- 
portation of commodities which are injurious or contaminating to other 
lading from grants of general authority. MC-66900, Sub 16, Houff Transfer, 
Inc. Ext.—Change in Commodity Description, .... M. C. C. ...., 8-29-57, 
Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Without deciding whether liquid wax is a chemical, found that 
it is a liquid petroleum product, as described in Appendix XIII to report in 
61 M. C. C. 209. MC-115956, L. A. White Com. Car. App., .... M. C. C. 

, 9-12-57, Div. 1. 


22.55 Lumber 


22.55 Authority to transport lumber includes both rough and dressed 
and plywood, timber, poles, and piling. W-336, Sub 7, Pope & Talbot, Inc. 
Ext.—Pittsburg, Calif., 9-9-57, Div. 1. 


22.6 Industrial Manufactures 
22.63 Wood Articles 


22.63 While in 66 M. C. C. 36 it was found that certificate authorizing 
transportation of iron and steel articles also allows transportation of skids, 
pallets and other incidental devices used in outbound transportation of iron 
and steel articles in reverse direction from destination points authorized to 
be served, in proceedings such as this, it is neither necessary or proper to 
open door for broadening of operating rights by mere implication. Exceptions 
may be made on a proper showing. However, general policy of requiring 
carriers to possess specific authority for return movement of shipping devices 
and used empty containers has proved to be sound. I & S M-9507, Midwest 
Transfer Co. of Ill.—Returned Pallets, .... M. C. C. ...., 8-30-57, Div. 2. 
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22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Commodity description containing terms “machinery” and 
“equipment” along with words appropriately modifying or restricting them 
is not necessarily too broad or difficult of exact interpretation. MO-95218, 
Sub 2, Pelosa, Inc. Ext.—New England States, .... M. C. C. ...., 8-26-57, 
Div. 1. 


22.71 Agricultural 


22.71 Authority for transportation of “farm machinery” authorizes 
transportation of farm tractors. See 62 M. C. C. 555, 563. M0O-111472, 
Sub 37, Diamond Transp. System, Inc. Ext.—Tractors, .... M. C. C. ...., 
8-22-57, Div. 1. 


22.76 Automotive Vehicles & Parts 

22.76 Defendant’s certificate authorizes transportation only of used 
cars, and this must be taken to mean cars which have received bona fide use 
by a member of general public. New cars have not been used by members 
of general public in transportation of persons over highways, and titles have 
not been held by persons other than dealers. 63 M. C. C. 611, 622. MC-C- 
2029, United Transports, Inc. v. G. W. Turner, .... M. C. C. ...., 8-27-57, 
Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.5 Relation to Patron 
23.50 Generally 


23.50 Incidental services offered by applicant although they tend to 
make it a stronger competitor for this type of traffic do not in any way make 
it an unfit carrier, provided they are available to all and specifically provided 
for in applicant’s tariffs. MC-108121, Sub 2, Transport Storage & Dist. Co. 
Ext.—Tacoma, Wash., .... M. C. C. ...., 9-19-57, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Even assuming that need had been shown for institution of cer- 
tain service, applicant’s past unlawful operations conducted in flagrant dis- 
regard of terms and conditions of its certificate and in open defiance of a 
cease and desist order, would suggest a serious question as to applicant’s 
fitness properly to conduct operation proposed. Finding made as to need, 
but finding as to fitness deferred pending disposition of MC-2101, Houff 
Transfer, Inc.—Revocation of Certificate. MC-66900, Sub 16, Houff Transfer, 
Inc. Ext—Change in Commodity Description, .... M. C. C. ...., 8-29-57, 
Div. 1. 


23.60 Unauthorized operations, standing alone, are not an absolute 
bar to grant of additional authority. While past unauthorized operations 
cannot be condoned, they nevertheless were conducted without subterfuge 
and any deliberate effort to evade certificate requirements of Act. MC-39123, 
Sub 8, Masters Fast Freight Service, Inc. Ext.—Hoboken, N. J., 9-12-57, Div. 
4 (embraced in F. D. 19624). 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 
24.01 Applicant who seeks additional authority has burden of proving 
that existing carriers are not rendering type or character of service which 
satisfies public need and that proposed service would tend to correct or 
Tae improve that condition. MC-98749, Sub 4, D. L. Bell Ext.—Ark., 
- BG. G. 2000, Sekeet, Dev. 1. 
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24.01 Evidence submitted in support of applicant consists primarily 
of inquiries for service. There is no showing that shippers experienced any 
difficulty in arranging service to points not reached by applicant or that ex- 
tensive facilities and operations of protestants have not been or will not be 
adequate generally for movement of those trailers not towed by owners, using 
their own vehicles. Denied. 


Demonstration of fitness and ability, financially and otherwise, properly 
to conduct proposed operation is necessary part of burden of applicant. Ap- 
plicant has failed to sustain burden in this respect, and it is admonished 
against further unlawful operations. MO-115022, Sub 1, Chamberlain’s 
Trailer Transport, Inc. Ext.—All Points in U. S., .... M.C. C. ...., 9-13-57, 
Div. 1. 


24.01 Public’s long-continued use of applicant’s service evinces need 
for continuance thereof. MC-15218, Sub 2, Deluxe Motor Stages, Inc. Ext.— 
Charter Service, Mich., .... M. C. C. ...., 9-6-57, Div. 1. 


24.01 There is no basis for grant of authority to additional carrier 
until existing carrier services are shown to be inadequate. MC-109637, 
Sub 37, Gasoline Transport Co. Ext.—Hamilton County, Ohio, 8-26-57, Div. 1. 


24.01 No specific evidence is adduced as to supporting shippers’ volume 
of traffic to each of destination states, points to which shipments have been 
made in past, and frequency of movement. There is also no indication of 
volume of traffic applicant would receive if application is granted. Denied. 
MC-82083, Sub 12, Chas. A. Kuhns Ext.—Bulk Commodities, .... M. C. C. 
eee, 9-13-57, Div. 1. 


24.01 Question of public convenience and necessity is in substance 
whether proposed service will serve useful purpose responsive to public de- 
mand, whether this purpose can and will be served as well by existing car- 
riers, and whether it can be served by applicant in proposed operation, 
without endangering or impairing operation of existing carriers contrary to 
public interest. In other words, before a new service may be authorized in 
competition with existing carriers, there should be convincing evidence that 
such carriers are unable or unwilling to meet any reasonable demands for 
service made upon them. MC-39128, Sub 3, Masters Fast Freight Service, 
Inc. Ext.—Hoboken, N. J., 9-12-57, Div. 4 (embraced in F. D. 19624). 

24.01 Evidence submitted in support of application shows neither a 
reasonably definite prospective movement of considered commodities nor a 
deficiency in existing services. Both must be shown. MC-103066, Sub 11, 
Van Stone Ext.—Ariz., 8-27-57, Div. 1. 


24.01 Burden is upon applicant to establish that there is public de- 
mand or need for service proposed and that existing carriers are unable or 
unwilling to meet any reasonable demand for service. MC-115956, L. A. 
White Com. Car. App., .... M.C. C. ...., 9-12-57, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Supporting shipper’s traffic is being moved in private carriage, 
thus grant of authority sought would not have any material adverse effect 
upon protestants’ operations. MC-116102, F. G. Edwards Com. Car. App., 
9-13-57, Div. 1. 


24.1 Patron Need 
24.11 Preference or Desire 


24.11 Desire of supporting shipper to engage services of particular 
operator or desire of applicant to engage in a particular transportation serv- 
ice is not sufficient, standing alone, to warrant granting authority sought. 
MC-98749, Sub 4, D. L. Bell Ext.—Ark., .... M. C. C. ...., 9-18-57, Div. 1. 


24.11 Mere desire of shipper for particular carrier will not sustain 
finding of public convenience and necessity. MC-50069, Sub 175, Refiners 
Transport & Term. Corp Ext.—Chicago Heights, Ill., 8-27-57, Div. 1. 
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24.11 Mere preference or desire for applicant’s service over that of 
existing carriers is insufficient to warrant finding that present and future 
public convenience and necessity require proposed service. MO-103066, Sub 
11, Van Stone Ext.—Ariz., 8-27-57, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Both opposing carriers are experienced operators, and until their 
services have been tried and found inadequate in some substantial respect, 
there is no basis for a conclusion that their services will not meet the here 
disclosed needs. MC-98749, Sub 4, D. L. Bell Ext.—Ark., .... M.C.C....., 
9-13-57, Div. 1. 


24.13 Shippers have not attempted to utilize opposing motor carriers 
for this type of service; but circumstances of their individual or collective 
operations, which require interchange and circuitous routings in some in- 
stances, indicate that there are valid objections to existing motor service. 
MC-8989, Sub 167, Howard Sober, Inc. Ext.—Commercial Motor Vehicles, 

o Bes GD. 0 cs og POR ECet, Es A 


24.14 Proximity of Carrier Terminals 


24.14 Opposing carrier holds necessary authority and professes to be 
willing to dispatch equipment to and from nearest point at which it may be 
available; but its closest terminal is situated approximately 300 miles away, 
and if its vehicles are not in immediate vicinity of shipper’s plant or are en 
route to another origin or destination, lengthy delays could result before it 
could supply service required. MC-21567, Sub 5, Mrs. Gwennie Krebs, Robert 
Krebs & Mrs. J. Krebs McCamley Ext.—Kitchen Equipment, .... M. C. C. 
eeee, 9-12-57, Div. 1. 


24.14 Proximity of a carrier’s terminals to origin points of shipments 
is fact to be considered, but it is not controlling, particularly where, as here, 
opposing carriers collectively operate terminals, some of which are strate- 
gically located to origin points. MC-103066, Sub 11, Van Stone Ext.—Ariz., 
8-27-57, Div. 1. 


24.15 Enlarged Patron Market 


24.15 In view of supporting shipper’s plans to market its product in 
all involved states, territorial scope of recommended grant of authority is 
warranted. MO-114211, Sub 2, Donaldson Transfer Co. Ext.—Numerous 
States, 9-19-57, Div. 1. 


24.15 Large chemical producers are constantly developing new products 
and new uses are being found for old products. Some latitude should be al- 
lowed for provision of service which will adequately meet expanding trans- 
portation needs of supporting shippers. MC-25643, Sub 36, Everts’ Com- 
mercial Transport, Inc. Ext.—Richmond, Calif., .... M. C. C. ...., 9-10-57, 
Div. 1. 


24.15 Shipper has number of present customers; and in view of variety 
of businesses which use its products and its establishment of sales forces 
throughout territory, its statement that there are many potential users of its 
products in considered states is deemed reasonable. Grant to serve specific 
points only would be impractical and unrealistic. MC-112520, Sub 9, South 
State Oil Co. Ext.—Liquid Naval Stores, 9-12-57, Div. 1. 


24.16 Commercial Competition 


24.16 In order to meet competition, supporting shippers must be able 
to provide truck deliveries of shipments to customers on request. MC-96025, 
Sub 20, D. Wm. Hoskins Ext.—Iowa, .... M. C. C. ...., 9-18-57, Div. 1. 
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24.17 Patronage of Unauthorized Operation 


24.17 Applicants did show that they had transported substantial 
volumes of freight to and from depot prior to closing of gate, an occurrence 
beyond their control, and continued to provide same service through an- 
other gate until 1955, in good faith belief that such service was authorized. 
Such prior operations constitute convincing evidence of need for continuance 
of services performed. MC-73464, Sub 80, Jack Cole Co. Ext.—Anniston 
Ordnance Depot, Ala., .... M. C. C. ...., 9-12-57, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Although evidence of shipments moving under temporary au- 
thority does not necessarily establish a need for corresponding permanent 
operating authority, it is pertinent; and here it is noted that shipper’s use of 
motor carrier service under such temporary authority has developed from 
occasional emergency shipments to quite frequent movements. MOC-112497, 
Sub 67, Hearin Tank Lines, "nc. Ext.—Various Liquid Commodities, .... 
Mm. ©. G.. .c0c5 Ookeret, mar. 1. 


24.2 Traffic Available 
24.22 Potentially 


24.22 It is clear that very substantial future movement is apparent 
and that growth of the industry may continue well beyond immediate future. 
MC-25643, Sub 36, Everts’ Commercial Transport, Inc. Ext.—Richmond, 
COME, ..-« BM. ©. ©. 2.0, SBOSt, Dev. 1. 


24.25 New or Increased Traffic 


24.25 Arbitrarily limiting either commodities or destinations to con- 
form to those shipments which have moved in past, in view of continual 
expansion and change manifested by petroleum industry generally, would 
not be justified. MC-116077, Sub 16, Robertson Tank Lines, Inc. Ext.— 
Isoprene, .... M. C. C. ...., 9-19-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 General rule is that rates will not be considered in cases seeking 
extensions of motor-carrier operating authority. MC-200, Sub 144, Riss & 
Co., Inc. Ext.—Alternate Route—Afton, Okla., .... M. C. C. ...., 9-19-57, 
Div. 1. 


24.4 Adequacy of Facilities 
24.46 Special Truck Equipment 


24.46 Applicant possesses equipment of type needed to transport 
smaller foreign built cars and has demonstrated its willingness to provide 
shippers with complete service by having trailers specially built to handle 
oddly shaped automobiles, such as Isetta. Granted. MO-62537, Sub 58, 
Great Lakes Fwdg. Corp. Ext.—New England States, .... M. C. C. 
9-11-57, Div. 1. 


24.46 Although grants of same authority to several carriers, where 
volume of traffic is low, are not usually in public interest, here there is need 
for highly specialized service, requiring holding of authority by a number 
of carriers to insure availability of equipment when needed for movement 
of coin and bullion for Bureau of Mint, U. S. Treasury Dept., Federal Re- 
serve banks and their respective branches. M Loomis 


’ 


C-86509, Sub 8, 
Armored Car Service, Inc. Ext.—Coin & Bullion, .... M. C. C. ...., 8-28-57, 
Div. 1. 
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24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 It is not Commission’s practice to authorize service on standby 
basis for purpose of meeting emergency needs only. In instant situation, 
however, applicant will provide complete service in operations closely co- 
ordinated with those of shippers. MC-116834, Archer Service Co. Cont. 
Car. App., 8-26-57, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Except for some dissatisfaction by one distributor as to method 
of picking up empty containers for return to brewery by a contract carrier 
in employ of a brewery, which is satisfied with its service, the distributor 
made no complaint against its service. In circumstances, inconvenience in 
question cannot be considered to render this carrier’s service inadequate. 
Compare 67 M. C. C. 575. MC-18087, Sub 18, F. J. Stockberger Ext.— 
Waukesha, Wis., 9-10-57, Div. 1. 


24.6 Adequate Quality of Service 
24.63 Mine Products 


24.63 When customers are located away from rail sidings or require 
expedited service in order to meet construction schedules, supporting shipper 
needs motor carrier service in order to retain these accounts. MO-109637, 
Sub 87, Gasoline Transport Co. Ext.—Hamilton County, Ohio, 8-26-57, Div. 1. 


24.65 Semi-Processed Material 


24.65 Rail service is generally satisfactory, but standing alone, is not 
adequate to meet shippers’ transportation needs for reasons that: (1) 
many consignees are not located on rail or are unable to accept C.L. 
quantities; (2) an insufficient number of tank cars are available; and (3) 
in some instances time in transit is too long by rail. MC-25643, Sub 36, 
Everts’ Commercial Transport, Inc. Ext.—Richmond, Calif., .... M. C. C. 

, 9-10-57, Div. 1. 


24.65 Shipper’s fears of loss of business are well founded, because it 
does not appear that opposing carrier’s service will improve as complaints 
cover a significant period of time, both before and after instant application 
was filed. An additional competitive service is needed. MC-50069, Sub 175, 
Refiners Transport & Term. Corp. Ext.—Chicago Heights, Ill., 8-27-57, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 A large portion of traffic requires job-site deliveries, split 
deliveries, and L.T.L. service that is more efficiently rendered by motor 
service of type proposed and which is necessary if shippers are to serve 
their customers properly. MC-111472, Sub 37, Diamond Transp. System, 
Inc. Ext.—Tractors, .... M. C. C. ...., 8-22-57, Div. 1. 


24.67 Physical characteristics of machines make it difficult for shipper 
to use rail service. MOC-114211, Sub 2, Donaldson Transfer Co. Ext.— 
Numerous States, 9-19-57, Div. 1 


24.67 Dealers require motor service proposed in addition to that now 
received by rail, because latter does not provide deliveries direct to cus- 
tomers’ farms or with such expedition as to enable dealers to market their 
products. MOC-115162, Sub 10, Walter Poole Ext.—Farm Machinery, 
9-12-57, Div. 1. 


24.68 Necessaries 


24.68 Rail service has often proven deficient because of its failure to 
provide expeditious transportation or L.C.L. refrigeration service. MC- 
107515, Sub 235, Refrigerated Transport Co., Inc. Ext.—Loring, Kan., .... 
M. C. C. ...., 9-11-67, Div. 1. 
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24.69 Miscellaneous Manufactures 


24.69 Rail service involves excessive breakage (glass bottles) and 
extra expense in effecting delivery at points of destination. MOC-116145, 
G. G. Parsons Cont. Car. App., 8-26-57, Div. 1. 


24.7 Single-Line Service 
24.75 Perishables 


24.75 Existing motor carrier service requires trailer interchange of 
T.L. shipments to territory here sought; and refrigerated service is not 
available for L.T.L. shipments. This joint-line service is obviously not fully 
satisfactory in affording prompt delivery and adequate protection for ship- 
ments of candy. MC-107515, Sub 285, Refrigerated Transport Co., Inc. Ext. 
—Loring, Kan., .... M. C. C. .... , 9-11- 57, Div. 1. 


24.8 Particular Type of Freight Service 
24.88 Vehicle Transportation 


24.88 While it is true that future deliveries will continue to be mostly 
in driveaway service, this fact should not preclude shippers from having 
truckaway service available for use where their customers request this type 
of delivery and thus enable them to furnish complete transportation service, 
as required. MC-8989, Sub 167, Howard Sober, Inc. Ext.—Commercial 
Motor Vehicles, .... M. C. C. ...., 9-11-57, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Applicability of deviation orders must be limited to those situa- 
tions where closing of gate had been a recent occurrence. In instant situa- 
tion, closing occurred at least several years prior to issuance of first devia- 
tion order and even a longer period of time prior to filing of instant appli- 
cations and their accompanying motions to dismiss. Furthermore, there 
was no compliance with requirements of orders as to notification to Com- 
mission or competitors. Motions to dismiss denied. MC-73464, Sub 80, 
Jack Cole Co. Ext.—Anniston Ordnance Depot, Ala., .... M. C. C. ....,; 
9-12-57, Div. 1. 


25.00 Commission’s Deviation Rules Revised, 1957, effective July 15, 
1957, allowing use of alternate routes under circumstances without certifi- 
cated authority, are inapplicable here for two reasons: First, distance be- 
tween termini over proposed route is less than 90 percent of distance between 
such termini over applicant’s existing routes; second, route passes over 
other authorized routes through points of service, so that rule cannot in 
any event be applied to whole route sought but rather needs be applied if at 
all to segments thereof where percentages are even less favorable to appli- 
cant. MC-112718, Sub 55, Yellow Transit ge Lines, Inc. Ext.—Alter- 
nate Route (Between Texas & Ill.), .... M. C. C. ...., 8-29-57, Div. 1. 


25.07 Requisite Proof 


25.07 Where applicant relies solely upon operating economies and 
its own convenience to justify grant of alternate route authority, Commis- 
sion has applied three concurrent tests, all of which must be answered 
affirmatively before such authority can be granted: (a) Is applicant presently 
operating between affected termini under appropriate authority over a 
practical and competitively feasible route? (b) Is it now operating over 
authorized routes between these termini as effective competitor with exist- 
ing carriers and handling substantial volume of traffic? (c) Will competi- 
tive situation remain substantially unchanged if requested authority is 
granted? MC-112718, Sub 55, Yellow Transit Freight Lines, Inc. Ext.— 
Alternate Route (Between Texas & Ill.), .... M. C.C. ...., 8-29-57, Div. 1. 
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25.07 Requisite Proof continued 
To Same Effect: 


MC-35334, Sub 40, Cooper-Jarrett, Inc., Ext.—Alternate Route—TIIl.- 
Ohio, 9-10-57, Div. 1. 


MC-24379, Sub 21, Long Transp. Co. Ext.—Additional Gateway, .... 
C. C. ...., 9-13-57, Div. 1. 


Sub 33; enemas Routes—Ind., Mich. & Ohio, 9-10-57, 
-. 2. 


MC-200, Sub 144, Riss & Co., Inc. Ext.—Alternate Route—Afton, Okla., 
- me GG snc, Set, ae 
25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Cooper-Jarrett, Inc., MC-35334, Sub 40, Ill.-Ohio, 9-10-57. 
Long Transp. Co., MC-24379, Sub 23, Ind., Mich. & Ohio, 9-10-57. 
Pacific Motor Trucking Co., MC-78786, Sub 210, via Winters, Calif., 9-10-57. 
Pennsylvania Truck Lines, Inc., MC-19201, Sub 99, Penna., 8-27-57. 


Riss & Co., Inc., MC-200, Sub 144, Afton, Okla., .... M.C.C. ...., 9-19-57. 

Alternate route, Sub 148, .... M. C. C. ...., 9-19-57 (embraced 
in Sub 144). 

Calvin, Okla., Sub 147, .... M. C. C. ...., 9-19-57 (embraced in 
Sub 144). 

Elkhart, Ind.-Detroit, a Sub 166, .... M. C. C. ...., 9-19-57 
(embraced in Sub 1 44). 

Lamar, Colo.-Augusta, Kan., Sub 151, .... M. C. C. ...., (em- 


braced in Sub 144). 
Truck Transport Co., MC-5908, Sub 26, Ohio, 9-19-57. 


Yankee Lines, Inc., MC-68183, Sub 8, Wilmington, Del.-Chester, Penna., 
8-26-57. 


Yellow Transit Freight Lines, Inc., MC-112713, Sub 55, Between Texas & 
Tl M. C. C. . 


> e208 eens 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 

Long Transp. Co., MC-24379, Sub 21, Additional Gateway, .... M. C. C. 
is 3-57. 


25.1 Present Base Route 
25.18 Present Restrictions 


25.13 Alternate route herein granted crosses an authorized route of 
applicant’s, but junction is not an authorized point of service on authorized 
route; and route herein granted may not be tacked or combined at that 
junction point with applicant’s authority over presently authorized route. 
MC-68183, Sub 8, Yankee Lines, Inc. Ext.—Alternate Route—Wilmington, 
Del.-Chester, Penna., 8-26-57, Div. 1. 


25.2 Points to be Served 
25.21 Intermediate 


25.21 An intermediate point on an alternate group, which is also 
authorized intermediate point on a service route, is not proper since it 
would thereupon in effect become a service route. One sought alternate 
route broken into segments. MC-24379, Sub 23, Long Transp. Co. Ext.— 
Alternate Routes—Ind., Mich. & Ohio, 9-10-57, Div. 1. 


25.28 Present Authorization 


25.23 Alternate route will be used not in lieu of a single-service route 
but in lieu of several routes contained in separate grants of authority. 
Such routes have often been granted although the terminus has not actually 
been served. MC-200, Sub 144, Riss & Co. Inc. Ext.—Alternate Route— 
Afton, Okla., .M.C.C. . e+e, 9-19-57, Div. 1. 
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25.4 Improved or New Service 
25.41 Length of Route 


25.41 There being no substantial mileage disparity between termini 
over applicant’s existing route and over its proposed alternate route in 
connection with its present routes, grant of alternate route authority, as 
set forth in findings, would preclude performance of a new service and 
ctherwise leave unchanged competitive situation in considered area and, 
at same time, would enable applicant to handle traffic in a manner more 
economical and convenient than presently possible. MC-2900, Sub 90, Great 
Southern Trucking Co., Ext.—Woodbury, Ga., 8-27-57, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 In view of substantial tonnage presently being transported by 
protestant and intervener, it cannot be concluded that applicant by reason 
of grant herein will be enabled to affect these carriers adversely. MC-200, 
Sub 144, Riss & Co., Inc. Ext.—Alternate Route—Afton, Okla., .... M. C. C. 
. eee, 9-19-57, Div. 1. 


25.7 Restrictions Imposed Upon Grant 
25.72 Beyond Traffic 


25.72 Restrictions imposed upon routes herein will confine their use 
to applicant’s present long-haul operations. MC-24379, Sub 23, Long 
Transp. Co., Ext.—Alternate Routes—Ind., Mich. & Ohio, 9-10-57, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.5 Improve Operations 
26.52 Pickup and Delivery 


26.52 Proposed regular-route authority would enable applicant to 
conduct more thorough and efficient operation by providing small shippers 
and receivers with pickup and delivery service for which need is indicated. 
Granted. MC-2900, Sub 90, Great Southern Trucking Co. Ext.—Woodbury, 
Ga., 8-27-57, Div. 1. 

26.52 Grant would improve passenger service by railroad to public 
between involved points by relieving train service of prolonged stops at 
intermediate points, and also it wouid permit better utilization of peti- 
tioner’s vehicles in its service to railroad. MC-19201, Pennsylvania Truck 
Lines, Inc.—Modification of Certificate, 8-29-57, Div. 1. 


26.6 Competition 
26.60 Generally 


26.60 Carriers initially in field are not immune to addition of com- 
petitive carriers where evidence warrants such addition. MC-98749, Sub 4, 
D. L. Bell Ext.—Ark., .... M. C. C. ...., 9-13-57, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Commission is not warranted in withholding from shipping pub- 
lic needed service solely for purpose of preventing diversion of traffic from 
transportation agency that is not adequately meeting certain vital aspects 
of public’s transportation requirements. MO-111472, Sub 87, Diamond 
Transp. System, Inc. Ext.—Tractors, .... M. C. C. ...., 8-22-57, Div. 1. 


26.71 Rights of Existing Carriers 
26.71 Existing carriers are at least entitled to fair opportunity to 
demonstrate their services before another carrier is permitted to enter field 


in competition with them. MC-98749, Sub 4, D. L. Bell Ext.—Ark., 9-13-57, 
Div. 1. 
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26.71 Rights of Existing Carriers continued 
To Same Effect: 


MC-113855, Sub 138, International Transport, Inc. Ext.——Portland, 
Oregon, .... M.C.C. ...., 9-89-67, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Any minor loss in traffic, which opposing carrier might experi- 
ence, is materially outweighed by substantial benefits to be derived by 
public generally by authorization of operation proposed herein. MC-228, 
Sub 21, Hudson Transit Lines, Inc. Ext.—N. J., .... M.C. C. ...., 8-26-57, 
Div. 1. 

26.74 Motor Truck Carriers 

26.74 Only one connecting motor carrier adduced evidence in opposi- 
tion at hearing, and its failure to file exceptions suggests that it will not 
be greaily affected by grant of proposed authority. MOC-78118, Sub 4, 
W. H. Johns Ext.—Empty Containers, .... M. C. C. ...., 9-11-57, Div. 1. 
26.76 Rail Carriers 


26.76 Although some diversion of traffic from opposing rail carriers 
may occur, needed service cannot properly be withheld from shipping public 
solely for purpose of preventing diversion of traffic from transportation 
agency whose service is not reasonably adequate to meet public need. 
M Sub 80, P. S. Crebs Ext.—Washers, 9-13-57, Div. 1. 


27. Disposition of Applications 
27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Atlantic Greyhound Corp., MC-1504, Sub 138, Relocated U. S. Hwy. 60, 
 - 


Deluxe Motor Stages, Inc., MC-15218, Sub 2, Charter Service, Mich., 
M. C. ; 


C. ...-, 9-6-57 
Greyhound Corp., Mc- 1501, Sub 128, La., 9-12-57. 
Hudson Transit Lines, Inc., MC-228, Sub 21, N. J., .... M. C. GC. ...., 
8-26-57. 
Porter, Oscar, MC-116418, Cont. Car. App., .... M. C. C. ...., 8-27-57. 


27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Webster, D. B., MC-116406, Com. Car. App., .... M. C. C. ...., 9-13-57 
(dismissed). 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, except as otherwise stated: 
Arco Auto Carriers, Inc., MC-52657, Sub 489, Bryan, Ohio, .... M. C. C. 
, 9-18-57. 
Asphalt Haulers, Inc., MC-116459, Com. Car. App., 8-26-57. 


senaweett Transp. Co., MC-76177, Sub 258, Anniston Ordnance Depot, Ala., 
. 4:2 ee 57 (embraced in MC-73464, Sub 80). 


Bell, D. = MC-98749, Sub 4, Be scee Bh. Gi Gy vcwcy OBST. 
Bisom, E. C., MC-59317, Sub 5, Frecsere, 9-24-57. 
Buckingham Transp. Inc., MC-103435, Sub 71, St. Paul, Minn.-Fargo, 
N. Dak., .... M. C. C. ...., 9-65-57, Div. 4 (embraced in MC-F-6392). 
Sub 75 (Minn.-N. Dak.), 9-5-57, Div. 4, dismissed (embraced in 
MC-F-6392). 
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27.31 Granted continued 


Cameron & Olski, MC-116149, Com. Car. App., .... M. C. C. ...., 9-17-57 
Cantlay & Tanzola, Inc., MC-70662, Sub 83, Geneva, Utah, .... M. C. C. 
, 9-10-57, (embraced in MC-25643, Sub 36). 
Clark Tank Lines Co., MC-115523, Sub 1, .... M. C. C. «+, 9-10-57 
(embraced in MC-25643, Sub 36). 

Cole Co., Jack, MC-73464, Sub 80, Anniston Ordnance Depot, Ala., .... 
M. C. C. ...., 9-12-57. Prior report, 67 M. C. C. 267, reversed. 
Collett Tank yan (reentitled Pacific Intermountain Express Co.), MC- 

112046, Sub 33, Chemicals, .... M. C. C. ...., 9-10-57 (embraced in 


MC- 25643, Sub 36). 
Crebs, P. S., MC-30022, Sub 80, Washers, 9-13-57. 
Donaldson Transfer Co., MC-114211, Sub 2, Numerous States, 9-19-57. 
Edwards, F. G., MC-116102, Com. Car. App., 9-13-57. 


Everts’ Commercial Transport, Inc., MC-25643, Sub 36, .... M.C.C....., 
9-10-57. 
Sub 41, Bulk Commodities, .... M. C. C. ...., 9-10-57 (embraced 
in Sub 36). 


Exhibitors Film Delivery & Service Co., MC-15679, Com. Car. App., 8-26-57. 
Fore, J. W., MC-114067, Sub 11, Lyon County, Nev., 9-13-57. 

Frisch, M. C., MC-99109, Sub 1, Com. Car. App., 8-26-57. 

Garrett Freightlines, Inc., MC-263, Sub 89, Off-Route Point, Idaho, 9-12-57. 
Gasoline Transport Co., MC-109637, Sub 37, Hamilton County, Ohio, 8-26-57. 
Goodhall, Jr., W. I., MC-116726, Com. Car. App., 8-26-57. 


Great Lakes Fwdg. Corp., MC-62537, Sub 58, New England States, 
Bm. Mi Ch ee wuy 9-11-57. 


Great Southern Trucking Co., MC-2900, Sub 90, Woodbury, Ga., 8-27-57. 
Sub 89, Off-Route Points, Fla., 9-4-57. 
Green Line Motor Exp., Inc., MC-82, Sub 4, Fairbanks, Ind., 9-17-57. 


Hatch Co., W. S., MC-109689, Sub 26, Chemicals, .... M.C.C. ...., 9-10-57 
(embraced in MC-25643, Sub 36). 


Hearin Tank Lines, Inc., MC-112497, Sub 67, Various Liquid Commodities, 
M. 6. ©. «205 OSS. 


Hendrie & Co. Ltd., MC- 115869, Com. Car. App., .... M.C. C. ...., 9-12-57. 
Prior report, 69 M. C. C. 407, modified. 


Holland Motor Exp., Inc., MC-59206, Sub 14, Buckner, Ky., 8-30-57. 

Holloway Transfer Co., Inc., MC-112914, Sub 9, Anniston Ordnance Depot, 
Ala., .... M. C. C. ...., 9-12-57 (embraced in MC-73464, Sub 80). 

Hoskins, D. Wm., MC-96025, Sub 20, Iowa, .... M. C. C. ...., 9-18-57. 


Houff Transfer, Inc., MC-66900, Sub 16, Change in Commodity Description, 
+ wee: Eh. ie Ele «6 .cy Se 


Inland Petroleum Transp., MC-88161, Sub 48, Bulk Commodities, 
M. C. C. ...., 9-10-57 (embraced in MC-25643, Sub 36). 
Interstate Motor Lines, Inc., MC-33641, Sub 30, Bear Lake County, Idaho, 

9-10-57. 
Johns, W. H., MC-78118, Sub 4, Empty Containers, .... M. C. C. 
-57. 


Johnson, S. W., MC-112593, Sub 9, Colo. Points, .... M.C.C. ...., 8-29-57. 


Krebs, Mrs. Gwennie, Robert Krebs & Mrs. Krebs McCamley, MC-21567, 
Sub 5, Kitchen Equipment, .... M. C. C. ...., 9-12-57. Prior report 
12-31-56. 


Kuhn, J. V., MC-54804, Sub 5, Feed & Fertilizer, 9-19-57. 
Kuntzman, Inc., R., MC-111196, Sub 9, Ohio, .... M. C. C. 


oss ve O-88-67. 
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27.381 Granted continued 

L. P. G. Transp. Corp., MC-97510, Sub 1, Com. Car. App., 9-5-57, Div. 4 
(embraced in MC-F-6580). 

Leaman Transp. Corp., MC-104347, Sub 120, Petroleum Oil Additives, .... 
mm c. @. 5 


eee — ¢ 


Masters Fast Freight Services, Inc., oat 39123, Sub 3, Hoboken, N. J., 9-12-57, 
Div. 4 (embraced in F. D. 196 24). 


Matlack, Inc., E. B., MC-107403, Sub 237, Tuscola, Ill., 9-4-57. 

Michigan Transp. Co., MC-85934, Sub 1, Fly Ash, 9-17-57. 

Miller, Inc., Eldon, MC-92983, Sub 172, Lard, 9-16-57. 

Pacific Intermountain Exp. Co., MC-730, Sub 60, Acids, Chemicals & Ferti- 


meets, 2... ME ©. oc00,: PeaGe 57 (embraced in MC-25643, Sub 36). 
See also Collett Tank Line, MC-112046, Sub 33). 

Pacific Truck Service, Inc., MC-77135, Sub 11, Acids, .... M. C. C. ...., 
9-10-57 (embraced in MC-25643, Sub 36). 

Peloso, Inc., MC-95218, Sub 2, New England States, .... M. C. C. ...., 


8-26-57. Prior report, 69 M. C. C. 115, modified. 
Poole, Walter, MC-115162, Sub 10, Farm Machinery, 9-12-57. 
Preston Trucking Co., MC-1824, Sub 33, Urbanna, Va., 9-17-57. 
Railway Exp. Agency, Inc., MC-66562, Sub 1371, Brunswick-Farmington, 
Maine, 9-19-57. 
Dover-Rochester, N. H., Sub 1363, 9-9-57. 
Eglin Air Force Base, Fla., Sub 1370, 9-9-57. 
Glenarm, Md., Sub 1368, 9-4-57. 
Hagerstown, Md., Sub 1360, 9-10-57. 
Knoxville, Tenn., Sub 1366, 8-26-57. 
Richmond, Va., Sub 1369, 9-9-57. 
Smithville, Ohio, Sub 1365, 9-4-57. 


Refiners Transport & Term. Corp., MC-50069, Sub 175, Chicago Heights, IIl., 
8-27-57. 

Refrigerated Transport Co., Inc., MC-107515, Sub 235, Loring, Kan., 
M. C. C. -57. 


Robertson Tank Lines, Inc., MC-116077, Sub 16, Isoprene, .... M. C. C. 
; -57 


Sober, ‘Ine. i Howard, MC-8989, Sub 167, Commercial Motor Vehicles, 
M. C. C. ...., 9-11-67. 
South State Oil Co., MC-112520, Sub 9, Liquid Naval Stores, 9-12-57. 
Southern =. MC-114360, Sub 4, Hudson Plant, Ohio, .... M. C. C. 
Southern Transp. Co., Inc., MC-82118, Sub 5, Buckner, Ky., 8-30-57 (em- 
braced in MC-59206, Sub 14). 
Stockberger, F. J., MC-13087, Sub 13, Waukesha, Wis., 9-10-57. 


Superior Trucking Co., Inc., MC-106644, Sub 32, Va., .... M.C.C. ...., 
8-27-57 

Transport Storage & Dist. Co., MC-108121, Sub 2, Tacoma, Wash., 
mm. ©; Ge seccy BOOS 

Tri-State Whsg. & Dist. Co., MC-109397, Sub 15, Seneca, Ill., .... M. C. C. 
‘ , 9-19-57. 


Tune, J. J., MC-59431, Sub 3, Grandin, Mo., 8-27-57. 

Ward, J. E., (reentitled Ward Transfer, Inc.), MC-13079, Sub 4, Ogilvie, 
Minn., 9-6-57. 

West Motor Freight, Inc., MC-21866, Sub 38, Boyertown, Penna., 8-27-57. 

Woodworth, Alfred, MC-116099, Com. Car. App., .... M.C.C. ...., 9-12-57. 
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27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 
Chamberlain’s Trailer Transport, Inc., MC-115022, Sub 1, All Points in U. S., 
‘ M. C. C. ...., 9-18-67. Prior report, August 8, 1956, affirmed. 
Suteuntionsl Teemmgeet. Inc., MC-113855, Sub 13, Portland, Oregon, .... 
| oe ae 

Kuhns, Chas. A., MC-82083, Sub 12, Bulk Commodities, .... M.C. C. ...., 
9-13-57. 

Liquid Transporters, Inc., MC-112617, Sub 25, Hooven, Ohio, 8-26-57 (em- 
braced in MC-109637, Sub 37). 


Miller, Inc., ery MC-92983, Sub 185, Varnishes & Resins, .... M. C. C. 
, 9-12 
nn Tranepert Corp., MC-107496, Sub 91, Twin Cities Area, Minn., .... 
se ee - 13- 57 
Stone, Van, MC- 103066, Sub 11, Ariz., 8-27-57. 
White, L. A., MC-115956, Com. Car. App., .... M. C. C. ...., 9-12-57. 
Zirbel, R. C., MC-116331, Com. Car. App., ....M.C. C. ...., 9-19-57. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Archer Service Co., MC-116334, Cont. Car. App., 8-26-57. 


Diamond Transp. System, Inc., MC-111472, Sub 37, Tractors, .... M. C. C. 
eee, 8-22-57. 

Food Products Trucking Co., MC-59759, Sub 5, Trading Stamps, .... M. C. C. 
. , 8-23-57. 


Herr, B. H., MC-68807, Sub 24, Tin Plate, 8-27-57. 


Loomis Armored Car Service, Inc., MC-36509, Sub 8, Coin & Bullion, .... 
mG GC. .c0c, GeaeST. 


Parsons, G. G., MC-116145, Cont. Car. App., 8-26-57. 
Reed Lines, Inc., MC-75463, Sub 14, Wabash, Ind., 8-27-57. 


27.5 Water Carrier Operations 
27.51 Granted 
27.51 Applications by Water Carriers for New Or Extended Operations 
Granted: 
Albany Barge Lines, Inc., W-1062, Com. Car. App., 8-21-57, Div. 4. 
American Barge Line Co., W-552, Apps., 9-24-57, Div. 4. 
Green River, Sub 2, 9-24-57, Div. 4. 
Blaske Lines, W-551, Cont. Car. App., 9-24-57, Div. 4. 
Igert, Inc., W-5, Cont. Car. App., 9-3-57, Div. 1. 
Sub 2, 9-3-57, Div. 1. 
Nelseco Navigation Co., W-985, Sub 5, Block Island, R. I., 9-10-57, Div. 1. 
Pope & Talbot, Inc., W-336, Sub 7, Pittsburg, Calif., 9-9-57, Div. 1. 
Yaquina Bay, Oregon, Sub 8, 9-9-57, Div. 1 (embraced in Sub 7). 
Puget Sound Navigation Co., W-1106, Com. Car. App., 9-10-57, Div. 4. 


Wilson Line Operating Co., W-504, Sub 36, Temporary Authority—Philadel- 
phia, Penna. (2), 9-3-57, Div. 1. 
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28. Transfer, Modification or Revocation 


28.2 Modification 
28.23 Remove Restrictions 


28.23 Certificate modified to remove key-point restrictions applicable 
in respect of certain traffic. MC-19201, Pennsylvania Truck Lines, Inc.,— 
Modification of Certificate, 8-29-57, Div. 1. 


28.3 Revocation 
28.31 Jurisdiction 


28.31 Sec. 212(a) of Act gives Commission power to revoke or suspend 
an interstate carrier’s certificates for violation of state size and weight 
regulations, if circumstances so dictate. 

Defendant-respondent found not to be in compliance with requirements 
of Act or with rules and regulations prescribed by the Commission relative 
to qualifications and maximum hours of service of employees and safety of 
operation and equipment. Order entered requiring compliance. MC-C-1414, 
Public Utilities Commission of Ohio v. Riss & Co., Inc., .... M. C. C. .... 
9-16-57, Commission (embraces MC-C-1783, Riss & Co.—Investigation of 
Operations). 


28.35 Fitness 


28.35 Question is one of overall fitness; and with such an issue, car- 
rier’s entire safety record and trend thereof, either up or down, must be 
weighed in light of other concurrent factors, such as its policies and actual 
practices in hiring, training, and supervision of its drivers. MC-O-1413, 
Public Utilities Commission of Ohio v. Riss & Co., Inc., .... M.C.C. ...., 
9-16-57, Commission. 


28.36 Past Unauthorized Operations or Violations of Law 


28.36 Since bureau’s evidence of violations of rules and regulations, 
prescribed by Commission relative to qualifications and maximum hours of 
service of employees and safety of operation and equipment, is representative 
only, it may be reasonably inferred that there are considerably more viola- 
tions of this general nature which have not been reported; and such ineffi- 
ciency on part of a carrier of defendant’s size, experience and resources can- 
not be condoned. Order entered requiring compliance. MC-C-1413, Public 
Utilities Commission of Ohio v. Riss & Co., Inc., .... M. C. C. ...., 9-16-57, 


Commission. 
29. Abandonment 


29.1 Jurisdiction 
29.10 Generally 


29.10 There is no reason for retaining jurisdiction with respect to 
retention of spur track. Shippers thereon did not appear at hearing. Ac- 
cordingly, they must have been satisfied with applicant’s proposal to retain 
such line as an industry track. F. D. 19620, Green Bay & W. R. Co. Abandon- 
ment, 9-6-57, Div. 4. 


29.3 Determination of Earnings 
29.34 Taxes 


29.34 No testimony was submitted by protestants as to what, if any, 
taxes would be saved by applicant if branch were abandoned. In absence of 
convincing evidence to contrary, method of assigning taxes on mileage basis 
is not held improper. See 275 I. C. C. 805. It is not for Commission to 
interpret state statutes in cases such as this one. 

In determining whether a line is profitable or unprofitable, matter of 
income taxes may not properly be taken into consideration. See 254 I. C. C. 
767, 778. F. D. 19620, Green Bay & W. R. Co. Abandonment, 9-6-57, Div. 4. 
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29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions for protection of employees imposed as in 257 
I. C. C. 700. F. D. 19579, Lehigh Valley R. Co. Abandonment, 8-21-57, Div. 4. 


To Same Effect: 
F. D. 19798, Missouri Pac. R. Co. Abandonment, 8-21-57, Div. 4. 


29.9 Disposition of Abandonment Applications 

29.91 Granted 

29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 
Great Western Ry. Co., F. D. 19817, 0.3 mile, 8-21-57. 
Green Bay & W. R. Co., F. D. 19620, 4.73 miles, 9-6-57. 
St. Francois County R. Co., F. D. 19815, 10 miles, 8-26-57. 
Lehigh Valley R. Co., F. D. 19579, 16.7 miles, 8-21-57. 
Missouri Pac. R. Co., F. D. 19798, 1.1 miles, 8-21-57. 
Quemahoning Branch R. Co., F. D. 19822, 5.95 miles, 9-6-57. 


3. FINANCE 
33. Purpose of Issue 


33.2 Additions & Betterments 
33.24 Railroad Terminals 


33.24 Issue of Securities for Acquisition, Construction or Betterment 
of Railroad Terminals Authorized by Div. 4: 


Atlantic Coast Line R. Co. Securities, F. D. 19890, 9-4-57. 


33.5 Issues Incident to Unification 
33.54 Motor Truck-Denied 
33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 
Refiners Transport & Term. Corp. Notes, F. D. 19834, 8-22-57. 


33.9 Stock Dividends or Splits 
33.91 Railroad 
33.91 Issue of Capital Stock as Stock Dividends or Split upon Railroad 
Stock Authorized by Div. 4: 
Wisconsin Central R. Co. Stock, F. D. 19842, 9-3-57. 


35. Corporate Reorganization 


35.7 Plans 
35.70 Generally 


35.70 Plan affords reasonable opportunity for complete rehabilitation 
of applicant’s property; and considering size and scope of its operations, 
public interest requires that it be preserved as a going concern and be re- 
leased from trusteeship. Compare 60 M. C. C. 173. F. D. 19821, Hancock 
Trucking, Inc. Reorganization, .... I. C. C. ...., 9-24-57, Div. 4. 

35.70 Upon further hearing, approval at this time of plan of reorgani- 
zation, pursuant to sec. 77 of Bankruptcy Act, as amended, refused. F. D. 
13490, New Jersey & N. Y. R. Co. Reorganization, .... 1I.C.C. ...., 9-17-57, 
Commission. 
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35.9 Consummation 
35.90 Generally 


35.90 Decision upon any application seeking authority under sec. 5 of 
Act to carry out proposed plan of reorganization of debtor should await 
approval of plan. F. D. 17300, Erie R. Co. Purchase, .... I. C. C. ...., 
9-17-57, Commission (embraced in F. D. 13490). 


35.91 Authority to Consummate 


35.91 Authority granted to applicant—with its articles of incorpora- 
tion appropriately amended—to issue not exceeding (1) 2,350 shares of five 
percent cumulative preferred stock, par value $100 each, (2) 12,000 shares 
of common stock without par value but having a stated value of $100 each, 
and (3) $12,500, principal amount, of long-term noninterest bearing promis- 
sory notes, in furtherance of plan of corporate reorganization heretofore 
confirmed by the U. S. District Court, Southern District of Ind., Evansville 
Div., under Chapter X of Bankruptcy Act. Conditions prescribed. F. D. 
19821 Hancock-Trucking, Inc. Reorganization, .... I. C. C. ...., 9-24-57, 
Div. 4. 


4. SERVICE & OPERATIONS 
42. Terminal 
42.3 Loading & Unloading 
42.31 Less Vehicle Lots 


42.31 Charge by a defendant for transfer and loading service on 
freight, all kinds, at Chicago, Ill., found not shown to be unlawful. No. 
31819, Northwest Furniture Mfrs. Assn., Inc. v. Chicago, M., St. P. & P. R. 
Cig occ e BG Gi ccc cy EOS, OK. 2, 


44. Accessorial 
44.4 Containers 
44.42 Return of Empty 


44.42 I & S M-9507, Midwest Transfer Co. of Ill.—Returned Pallets, 
oes M. C.C. ...., 8-30-57, Div. 2. (See 22.63, Same Title). 


46. Safety 
46.7 Motor Carrier Regulations 
46.70 Generally 


46.70 Weight and size regulations are matter of local concern which, 
because of their local character and diversity, are necessarily left with the 
states. 303 U. S. 177; and 309 U. S. 598. MOC-C-1413, Public Utilities Com- 
mission of Ohio v. Riss & Co., Inc., .... M. C. C. ...., 9-16-57, Commission. 


5. RATE STRUCTURE 
51. Ratemaking 
51.7 Final Dispositions of Applications 
51.71 Approved 


51.71 Ratemaking Agreements under Séc. 5a of Act Approved by 
Div. 2: 


Jamestown Area Furniture Haulers Assn., Inc., No. 59, .... I. C. C. 
8-26-57. 
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53. Rate Adjustments 


53.3 Class Rates 
53.30 Generally 


53.30 Classification generally imposes highest rate a particular com- 
modity should bear under normal circumstances; and a rate higher than that 
on <lassification basis is an abnormality which requires special justification. 
In recognition of numerous and complex problems faced by carriers in their 
obligation to bring rate structure into alignment with uniform class-rate 
basis effective on May 30, 1952, reparation has been denied where exceptions 
rates exceeded uniform class rates. No. 31695, J. H. Swisher & Son, Inc. v. 
Atlantic Coast Line R. Co., .... I. C. C. ...., 9-38-57, Div. 2. 


53.7 Minimum Weights 
58.70 Generally 


53.70 Minimum weights in connection with rates are a part thereof, 
and both must be considered together in determining their reasonableness. 
No. 31819, Northwest Furniture Mfrs. Assn., Inc. v. Chicago, M., St. P. & P. 
Bs Gly coca 2. GG. iccce Ow, Eee. S. 


54. Joint or Through Routes, Rates & Divisions 


54.2 Establishment 
54.20 Generally 


54.20 Joint rates may not be lawfully maintained by a pickup-and- 
delivery carrier (motor) and a line-haul carrier (water). F. D. 19624, 
Trailerships, Inc. Certificate Transfer, 9-12-57, Div. 4. 


54.7 Divisions 
54.70 Generally 


54.70 Carriers have right to secure benefits of divisions of joint rates 
for transportation of company material, 21 I. C. C. 270. However, no right 
is conferred on a shipper to obtain any division of a joint through-rate as a 
basis of freight charges. Reparation denied. See 246 I. C. C. 647. No. 
32088, Massman Construction Co. v. Minneapolis, St. P. & 8S. S. M. R. Co., 

- 1.C.C. ...., 8-21-67, Div. 2. 


55. Competitive Ratemaking 
55.0 Generally 


55.0 Generally 


55.0 While water rates lower than rail or motor-carrier rates have 
been approved, it does not necessarily follow that motor carriers are required, 
as a matter of law, to maintain rates on a level which would enable com- 
peting transportation systems to obtain or retain all available traffic. Here 
respondent had actually suffered loss of traffic to competing water-truck 
route prior to effective date of investigated rates, which are compensatory 
and not unfair nor competitively destructive. MO-C-2045, Garment Hangers 
—Baltimore, Md. to N. Car., .... M. C. C. ...., 9-24-57, Div. 2. 


55.01 Right to Meet Competition 


55.01 Each competing carrier should be accorded equal opportunity 
in conformity with provisions of Act. I & S M-8799, Building Materials— 
From Ohio to Penna., .... M. C. C. ...., 9-19-57, Div. 3. 
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55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Act does not require that minimum rates or charges of contract 
carriers shall be same as rates of common carriers. Thus, mere fact that 
proposed minimum rate is lower than rates of common carriers, which have 
not been participating in traffic, does not indicate that it is unreasonably low 
or that it would constitute an unfair or destructive competitive practice. 
I & S M-8682, Malt Beverages—Peoria, Ill. to Lexington, Ky., .... M. C. C 

, 9-9-57, Div. 2. 


55.6 Rate Differentials 
55.60 Generally 


55.60 Evidence that certain points in New England area have motor 
rates which are lower than corresponding rail rates is no indication that like 
relation should prevail on instant traffic. I & S M-9622, Wrapping Paper— 
Winslow, Maine to Hoboken, N. J., .... M. C. C. , 9-18-57, Div. 2. 


55.61 Motor Carrier over Rail 

55.61 Ata differential of only three cents, additional expense incurred 
when shipping by rail for loading and unloading, as well as for other acces- 
sorial services, could reasonably be expected to divert practically all of this 


traffic to respondent motor carriers. I & S M-9414, Wrapping Paper— 
Rhinelander, Wis. to Chicago, Ill., .... M. C. C. , 8-30-57, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 No effort was made by respondent to show cost of rendering 
service under any of proposed rates; and no comparison with other rates 
now in effect was submitted. In these circumstances, record is wholly lack- 
ing in facts upon which determination of justness and reasonableness of 
proposed rates could be made. Respondent has not sustained its burden of 
proof. I & S M-8935, Commodity Rates—Dennis Truck Line, Inc., 

, 8-20-57, Div. 2. 


55.81 In proceedings of this nature, burden of showing proposed re- 
duced rate to be just and reasonable is upon proponents thereof. Important 
element is whether such rate would be compensatory. Record is devoid of 
specific cost data relating to considered movement, and there are no pertin- 
ent rate comparisons which would warrant finding that proposed rate herein 
would be compensatory. I & S M-9446, Iron & Steel Articles—Birmingham, 
Ala. to Memphis, Tenn., .... M. C. C. , 9-4-57, Div. 2. 


55.83 Motor Carrier Rates 


55.83 Even in absence of cost data, it is reasonable to assume that 
high truck-mile yield of 80 cents from proposed rate, equaling or exceeding 
present earnings, assures its compensativeness. I & S M-9620, Bakery Goods 
—Chicago, Ill. to Lafayette, Ind., .... M. C. C. , 8-28-57, Div. 3. 


55.83 There are no competent cost data in evidence upon which de- 
termination can be made that current rates charged by respondents are 
noncompensatory. MC-C-2008, Building or Roofing Materials—Ohio to 
Penna., .... M. C. C. , 9-19-57, Div. 3 (embraced in I & S M-8799). 


55.83 Law imposes upon respondents seeking rate changes burden of 
proving, as a minimum requirement, that proposed rates would be reasonably 
compensatory. No satisfactory evidence of compensatory character of pro- 
posed rates has been presented. I & S M-9358, Iron & Steel—Battle Creek, 
Mich. to Central Territory, .... M. C. C. ...., 8-27-57, Div. 3. 
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55.83 There is no convincing factual evidence to support finding as to 
compensativeness of proposed rate. Therefore, since statute does not place 
upon respondent burden of proving an initial rate just and reasonable, as 
contrasted to its burden in connection with a changed rate, only alternative 
is to conclude that rate has not been shown to be unlawful. I & S M-8682, 
Malt Beverages—Peoria, Ill. to Lexington, Ky., .... M. C. C. ...., 9-9-57, 
Div. 2. 


55.83 Essential element to be considered in ascertaining justness and 
reasonableness of proposed reduced rate is whether it would be compensatory 
for service to be performed thereunder. In absence of supporting cost data 
or favorable rate comparisons evidencing compensativeness of proposed rate, 
there is no basis for finding that proposed rate would be lawful. I & S M- 
9622, Wrapping Paper—Winslow, Maine to Hoboken, N. J., .... M. C. C. 
oeee, 9918-57, Div. 2. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Demurrage charges are compensation to carrier paid by con- 
signor or consignee, as case may be, for loss of use of its parge and for 
administrative expenses incidental thereto, that is, such charges are asses- 
sed by carrier for detention of barge beyond free time allowed for loading 
and unloading. Such charges normally include a penalty element to induce 
prompt release of shipment. No. 32092, Al Johnson Construction Co. v. 
Mississippi Valley Barge Line Co., .... I. C. C. ...., 8-27-57, Div. 3. 


56.3 Relicf from Penalties 
56.30 Generally 


56.30 Penalty charges have been found unjust and unreasonable when 
demurrage charges accrue from causes beyond shipper’s power to control. 
However, in granting such relief, shippers have been held to high degree of 
diligence, not only in minimizing delays by releasing or attempting to re- 
fease equipment, but also in exercising prudent foresight in all of circum- 
stances surrounding detention. See 280 1. C. C. 118. No. 32092, Al Johnson 
Construction Co. v. Mississippi Valley Barge Line Co., .... I. C. C. ...., 
8-27-57, Div. 3. 


56.4 Patron’s Duty to Avoid or Minimize Detention 
56.40 Generally 


56.40 Record does not show that complainants did everything reason- 
ably practicable to unload barge with due diligence to abate its detention; 
and conclusion is warranted that they did not use prudent foresight in 
minimizing accrual of demurrage charges. No. 32092, Al Johnson Construc- 
tion Co. v. Mississippi Valley Barge Line Co., .... I. C. C. ...., 8-27-57, 
Div. 3. 


57. Tariffs 
57.1 Publisher 
57.15 Requisite Operating Authority 


57.15 It is axiomatic that carrier may not lawfully establish rates for 
service it is not authorized to provide. MC-39123, Sub 3, Masters Fast 
Freight Service, Inc. Ext.—Hoboken, N. J., 9-12-57, Div. 4. 
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57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 With reference to irregular-route carriers, intermediate rules 
afford great multiplicity of routes, opportunities for unlawful prejudice and 
preference, and violate sec. 217 of Act and tariff circular regulations. 46 
M. C. C. 595. However, intermediate rules in connection with regular 
routes may be published in conformity with provisions of rule 4(k) of Com- 
mission’s tariff circular MF No. 3. I & S M-9525, Intermediate Rule— 
Reinhardt Transfer Co., .... M. C. C. ...., 8-27-57, Div. 2. 


57.3 Interpretation 
57.32 Considered in Its Entirety 


57.32 Considering instant tariff as a whole, word ‘and’ as used in 
routing restriction may properly be read as “or.” See 33 I. C. C. 682; 
43 M. Me C. 778, 779, 780. No. 31825, Wyeth Co. v. Great Northern Ry. Co., 

ey C. ase , 9-10-57, Commission, on reconsideration. Prior report, 
299 ‘1. C. 63 


58. Charges 


58.3 Intermediate Rule 
58.30 Generally 


58.30 Shipper cannot be charged with knowledge of operating prac- 
tices of carrier and must rely on routing instructions provided in connection 
with rate. 273 I. C. C. 193; 278 I. C. C. 171; 281 1. C. C. 705; 284 1. C. C. 
709; and “x I. C. C. 461. No. 32027, Sun Oil Co. v. Central R. Co. of 
a. . o .C.C. ...., 9-38-67, Div. 3. 


58.32 Applicable Rates 


58.32 Relief under sec. 4 of Act does not have effect of modifying 
provisions or precluding operation of intermediate-point rule. Such a rule 
in a tariff establishes specific rates from or to unnamed intermediate points 
just as positively and legally as if such rates were specifically named in 
tariff. 277 I. C. C. 699, 702. No. 32088, Christensen Bros. Feed Co. v. 
Great Northern Ry. Co., .... I. C. C. ...., 9-6-57, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 It is unreasonable for carrier to charge different rates on like 
shipments depending on whether they are shipped collect or prepaid. I&S8S 
6719, Consolidation Rule—Western Freight Assn.,  & & 

8-23-57, Div. 3. 


60.02 Entire Charges 

60.02 An award of reparation must be based upon convincing evidence 
of unreasonableness of total charges paid or borne by complainant. No 
such showing has here been made. No. 31988, Keokuk Electro-Metals Co. 
v. Chicago, B. & Q. R. Co., .... 1.0. C..... , 8-21- 57, Div. 2. 


60.1 Voluntary hudentions or Proposals 
60.10 Generally 


60.10 Under provisions of Act, carriers governed thereby have right 
to initiate rates based upon policies of ratemaking which seem to them 
wise and just. No. 32011, J. R. Short Milling Co. v. Baltimore & O. R. Co., 
sees Be Oe Gx occey CEE, Ee Os 
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60.3 Conformity with Fourth Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Under provisions of sec. 4, as amended July 11, 1957, securing 
of relief over circuitous routes is no longer necessary. Accordingly, con- 
sideration limited to relief over direct routes. No. 32812, Iron & Steel 
Articles to Texas & La. Points, .... I. C. C. ...., 9-10-57, Div. 2 (embraced 
in I & S 6634). 


60.31 Possibility of violation of provisions of sec. 4 of Act, as set 
forth herein, would not constitute positive proof of unreasonableness under 
sec. 1 of Act of either rates from more distant points or in rates provided 
from intermediate points. No. $2011, J. R. Short Milling Co. v. Baltimore 
&Gn BR. Oe, ..-. & C. G. .cs09 See, Eee. &. 


60.31 It was prima facie unreasonable to charge higher rate for 
shorter haul than for longer haul over same published route. Burden is 
upon defendants to rebut this presumption. Rates are said to have been 
published to meet motor-carrier competition. However, there is nothing 
to indicate that such competition was more severe at the most distant point 
or that the motor carrier rate was higher to the intermediate point. 
269 U. S. 1. No. 32027, Sun Oil Co. v. Central R. Co. of N.J., .... 1. C. C. 
eee, 9-8-57, Div. 2. 


61. Analogous or Homogeneous Articles 


61.2 Transportation Characteristics 
61.21 Products of Agriculture 


61.21 Uniform class rate applied on sumatra and shade-grown tobacco, 
valued at $3.90 a lb., and on leaf tobacco, valued at 75 cents a lb., and scrap 
tobacco packed in barrels, boxes, hogsheads, or tierces, and in machine- 
pressed bales, any quantity, while the higher exceptions basis continued to 
apply on scrap tobacco in bags. Upon this record no difference in trans- 
portation circumstances or conditions is shown which justify rate charged 
on scrap tobacco in bags. No. 31695, J. H. Swisher & Son, Inc. v. Atlantic 
Coast Line R. Co., .... I. C. C. ...., 9-83-57, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.04 Normalcy of Compared Rates 


62.04 Comparison of proposed rates with other rates to considered 
destinations is not persuasive as to reasonableness of proposed rates, because 
of depressed character of rates on iron and steel products in this territory. 
I & S M-9358, Iron & Steel—Battle Creek, Mich. to Central Territory, .... 
M. C. C. ...., 8-27-57, Div. 3. 


62.05 Reasonableness of Compared Rates 


62.05 Mere difference in rates or rate levels does not, without more, 
prove that either of such rates is unreasonable or otherwise unlawful. 
No. 82011, J. R. Short Milling Co. v. Baltimore & O. R. Co., .... I. C. C. 
..++, 9-18-57, Div. 3. 


62.1 Products of Agriculture 
62.11 Grain & Products 


62.11 Under system of grain rates maintained throughout country, 
distances is generally not only controlling factor, and rates should not be 
predicated upon class rates. No. $2011, J. R. Short Milling Co. v. Baltimore 
& O. R. Co., .... 1.0. C. ...., 9-18-57, Div. 3. 
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63. Value of Service 


63.8 Necessaries 
63.84 Beverages 


63.84 Rates on movement of high-class traffic should normally be fully 
remunerative. There is no evidence on this record that at proposed rates 
traffic involved herein would bear its full share of transportation burden. 
I & S M-9389, Alcoholic Liquors—New Orleans, La. to Peoria, 

, 8-30-57, Div. 3. 


ll, . 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Picking up shipments at congested piers is more expensive than 
average pickup service performed by carriers. Respondent’s system-wide 
average pickup cost would not accurately reflect cost of pickups at eee 
I & S M-9889, Alcoholic Liquors—New Orleans, La. to Peoria, Ill 
M. C. 8-30-57, Div. 3. 


64.14 Typicality of Cost Study 


64.14 Cost evidence appears to be understated to extent that it does 
not take into account greater expense involved in handling T.L. shipments 
as compared to L.T.L. movements in connection with items figured on a 
per bill basis. I & S — Wrapping ~~; iene Wis. to 
Chicago, Tll., .... M. , 8-30-57, Div. 2. 


64.15 Round-Trip Costs 


“9 


64.15 Considering nature of tank-truck transportation, return hauls 
for long distances become of substantial importance in determining whether 
proposed rate would be just and reasonable. To find proposed rate com- 
pensatory would necessitate assumption that expense of return trips would 
be offset by revenue hauls to greater extent than record warrants. I &S8S 
M-9496, Printers’ Ink—Berkeley, Calif. to Salt Lake City, Utah, 

M. C. C. , 9-5-57, Div. 2. 


66. Class Rates 


66.0 Generally 
66.02 General Class Rate Scales 


66.02 Proposed class rates resulting in increases and reductions on 
L.T.L. and quantity traffic between certain points in Ill., on one hand, and 
certain points in Mo., on other, found not shown to be just and reasonable. 
I & S M-9554, Class & Commodity patie Bros. Truck Lines, Inc., 
ree ee , 9-17-57, Div. 3. 


66.1 Products of Agriculture 
66.12 Vegetable Fibers & Leaf Tobacco 


66.12 Rate charged on unmanufactured scrap tobacco, in bags, in 
C.Ls., from Greenville, Ohio to Jacksonville, Fla., found to have been unjust 
and unreasonable. Reasonable rate determined, and reparation awarded. 
No. 31695, J. H. Swisher & Son, Inc. v. Atlantic Coast Line R. Co., .... 
a. ©. @ , 9-38-57, Div. 2. 
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67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 Transcontinental tariff provisions under which westbound furni- 
ture parts are excluded from modified rule 10 C.L. shipments, and also from 
C.Ls., taking rates on freight, all kinds, found not shown to be unjust or 


unreasonable, but unduly prejudicial. Undue prejudice required to be 
moved. 


Transcontinental tariff provisions under which eastbound furniture is 
excluded from C.Ls. taking rates on freight, all kinds, found not shown to be 
unjust or unreasonable, but unduly prejudicial. Undue prejudice required 
to be removed. No. 31819, Northwest Furniture Mfrs. Assn., Inc. v. Chicago, 
M.& &. P.& P. BR. Co, ....1.6. 6. ...., 9-26-67, Div. 8. 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced commodity rates on numerous articles to, 
from & between Chicago, Ill., Indianapolis, Ind., Louisville, Ky. & Cincinnati, 
Ohio, found not shown to be just and reasonable. I & S M-8935, Commodity 
Rates—Dennis Truck Line, Inc., .... M. C. C. ...., 8-20-57, Div. 2. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Rates on grain & grain products, in C.Ls., from origins and 
reshipping points west of Pittsburgh, Penna., to York, Penna., for manu- 
facture into animal & poultry feeds, & reshipment to destinations over 
routes of the Baltimore & O. R. Co. from Frederick or Bay View, Md. to 
Green Spring & Petersburg, W. Va., & east thereof, found not shown to be 
unjust or unreasonable. 


Rates for transportation of this traffic, in C.Ls., through York which 
exceed joint through rates that are or may be concurrently maintained on 
like traffic through Buffalo & Waverly, N. Y., & Sayre, Penna., from & to 
same points, where routes through York are not longer than routes through 
Buffalo, Waverly or Sayre, found unduly prejudicial and preferential. 
Undue prejudice and preference required to be removed. No. 32026, Beacon 
Milling Co., Inc. v. Baltimore & O. R. Co., .... 1. C. C. ...., 8-30-57, Div. 3. 


67.11 Rate charged on nine C.Ls., of corn from Manson, Iowa, to 
Pipestone, Minn., found inapplicable. Applicable rate determined, and 
reparation awarded. No. 82088, Christensen Bros. Feed Co. v. Great 
Northern Ry. Co., .... I. C. C. ...., 9-6-57, Div. 2. 


67.11 Rate on corn products, in C.Ls., from origins on the Vincennes, 
Ind. branch of Pennsylvania R. Co. to Cincinnati, Ohio, Louisville, Ky. & 
Indianapolis, Jeffersonville, & New Albany, Ind., found not unreasonably 
low or otherwise unjust and unreasonable. 


Rates on corn & corn products, in C.Ls., from Mount Vernon, Ind. to 
Cincinnati & Louisville found not shown to be unjust and unreasonable. 
No. 32011, J. R. Short Milling Co. v. Baltimore & O. R. Co., .... I. C. C. 
eee, 9-18-57, Div. 3. 


67.3 Rough Products of Mines 


67.31 Coal & Coke 


67.31 Rates charged on bituminous slack coal, in C.Ls., from 
Wyoming, Marianna & Kaymoor, W. Va. to Rock Island, Wash., found not 
shown to have been unjust or unreasonable. No. 31988, Keokuk Electro- 
Metals Co. v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 8-21-57, Div. 2. 
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67.5 Semi-Processed Material 
€7.52 Refined Petroleum & Oils 


67.52 Proposed reduced T.L. commodity rate on petroleum & petro- 
leum products from Chicago, Ill. to Hannibal, Mo., found just and reasonable, 
I & S M-9554, Class & Commodity Rates—Orscheln Bros. Truck Lines, Inc., 
occe Me Ge Gi... asap Bokeoes, Det. §. 


67.52 Rates charged on tank C.Ls. of petroleum naphtha from Marcus 
Hook, Penna. to Grasselli, N. J., found applicable, but unjust and unreason- 
able. Reparation awarded on certain shipments, and defendants authorized 
to waive collection of =. on other shipments. No. 32027, Sun 
Oil Co. v. Central R. Co. of N. J., ....I1.C. C. ...., 9-38-57, Div. 2. 


67.54 Industrial Chemicals & Acids 


ee 67.54 Authority granted, on ‘conditions, to establish and maintain 
rates on liquefied chlorine gas, in tank C.Ls., from Evans City, Ala. to 
Charleston, Belle, & Nitro, W. Va., without observing long-and-short-haul 


provision of sec. 4 of Act. FSA 32661, Liquefied Chlorine Gas—Evans City, 
Ala. to W. Va., .... I. C. C. ...., 9-20-57, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 T.L. rates on wire garment hangers from Baltimore, Md. to 
certain points in N. Car., found just and reasonable. MOC-C-2045, Garment 
Hangers—Baltimore, Md. to N. Car., .... M. C. C. ...., 9-24-57, Div. 2. 

67.61 Proposed motor common carrier T.L. rates on iron & steel 
articles from Battle Creek, Mich. to points in central territory found not 
shown to be just and reasonable. I & S M-9358, Iron & Steel—Battle Creek, 
Mich. to Central Territory, .... M. C. C. ...., 8-27-57, Div. 3. 

67.61 Proposed reduced T.L. rates on iron & steel articles from 
Birmingham, Ala. to Memphis, Tenn., found not shown to be just and reason- 
able. I & S M-9446, Iron & Steel Articles—Birmingham, Ala. to Memphis, 
Te, 2.3 Bi ©. GC. .0sc, Seow, Bev. 8. 


67.61 Proposed rates on iron & steel products, in C.Ls., min. 60,000 
Ibs., from producing points in Ala., Colo., Ill., Mo., Minn. & Wis., to Gulf 
ports found just and reasonable. 


Authority to maintain proposed rates without observing long-and-short 
haul provisions of sec. 4 of Act granted, — to conditions. I & S 6634, 
Iron & Steel to Southwest Gulf Ports, .... I. C. C. ...., 9-10-57, Div. 2. 


67.63 Wood Articles 


67.63 On reconsideration, rates on woodenware & related articles in 
C.Ls., from Spring Park, Minn. to St. Joseph, Mo., found applicable. Prior 
findings, 299 I. Me C. 636, reversed. No. 31825, Wyeth Co. v. Great Northern 
Ry. Co., » DG. covey ROOT, Commission. 

67.64 Reet ot Material 


67.64 Motor-carrier rates on building, paving or roofing materials in 
T.Ls., from Cincinnati, Lockland & Franklin, Ohio to certain points in 


Penna., found just and reasonable. I & S M-8799, Building Materials— 
From Ohio to Penna., .... M. C. C. ...., 9-19-57, Div. 3. 


67.64 Rates on roofing granules, in C.Ls., from producing points in 
official territory to southern destinations, found unjust and unreasonable. 
Just and reasonable basis of rates wee ey No. 31748, R. J. Funkhouser 
& Co. v. Alabama G. S. R. Co., - £. GO. . 2.0, Seeeoet, mev. &. 


67.64 Rates charged on C. L. of steel sheet piles from Pasco, Wash. 
to Sanish, N. Dak., found applicable. No. 


32088, Massman Construction Co. 
v. Minneapolis, St. P. & 8S. S. M. R. Co., .... I. C. C. ...., 8-21-57, Div. 2. 


67.64 Proposed increased C.L. rates on plaster, plaster products, & 
gypsum building materials from Phoenix, Ariz. to destinations in Ariz., 


N. Mex. & Texas, found lawful. I & S 6728, Plaster—From Phoenix, Ariz. 
to Ariz., N. Mex., & Texas, .... I. C. C. ...., 9-18-57, Div. 3. 
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67.65 Paper & Paper Products 


67.65 Reduced motor-carrier rate on wrapping paper from Rhine- 
lander, Wis. to Chicago, Ill., found not shown to be just and reasonable. 
I & S M-9414, Wrapping Paper—Rhinelander, Wis. to Chicago, Ill 
M. C. C. , 8-30-57, Div. 2. 


67.65 Proposed reduced T.L. rate on wrapping paper from Winslow, 
Maine, to Hoboken, N. J., found not shown to be just and reasonable. 
I & S M-9622, Wrapping Paper—Winslow, Maine, to Hoboken, N. J., 

: , 9-18-57, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.73 Construction 


67.73 Rate charged on crawler crane from Pasco, Wash. to Sanish, 
N. Dak., found applicable. No. 32088, Massman Construction Co. Vv. 
Minneapolis, St. P. & 8S. S. M. i, es eos + oO. , 8-21-57, Div. 2. 


67.8 aidan 
67.81 Manufactured Foods 


67.81 Reduced motor-carrier rate on bakery goods from Chicago, III. 
to Lafayette, Ind., found just and reasonable. I & S M-9620, Bakery Goods 
cago, Ill. to Lafayette, Ind., .... M. C. C. , 8-28-57, Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced motor-carrier rate on dairy products from 
Everest, Kan. to Chicago, Ill., found just and reasonable. I & S M-9495, 
Dairy Products—Everest, Kan. to Chicago, Ill., .... M. C. C. » 9-19-57, 
Div. 3. 


67.84 Beverages 


67.84 Proposed reduced T.L. rates on alcoholic liquors, N.O.I., also 
vermouth & wine, in straight or mixed shipments, from New Orleans, La. 
to Peoria, Ill., found not shown to be just and reasonable. I & S M-9889, 
Alcoholic Liquors—New Orleans, La. to Peoria, Ill, .... M. C. C. ...., 
8-30-57, Div. 3. 


67.86 Furniture & Furnishings 


67.86 C.L. rates on furniture & furniture parts, resulting from mixing- 
rule provisions in item 4815(d) of transcontinental westbound commodity 
tariff I. C. C. No. 1564, W. J. Preuter, Agent, found to be unjust, unreason- 
able, and unduly preferential and prejudicial. Lawful mixing-rule pro- 
visions prescribed. No. | 0% ee Furniture Mfrs. Assn., Inc. v. 
Chicago, M., St. P. & P. R. Co., 4 » 9-16-57, Div. 3. 


67.9 Miscellaneous eile 
67.99 All Other 


67.99 Proposed T.L. rate on printers’ ink from Berkeley, Calif. to 
Salt Lake City, Utah, found not shown to be just and reasonable. I &S 
M-9496, Printers’ Ink—Berkeley, Calif. to Salt Lake City, Utah » 

, 9-5-57, Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 
70.0 Administrative Policy 


70.01 Generally 


70.01 Shipper or consignee is entitled to same quality of service and 
to pay same price for it as shippers or consignees of other i: 3 shipments. 
1Ig&s oot — Rule—Western Freight 
8-23-57, Div. 3. 


ep cee5 0 GO. wceey 
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70.2 Rate Adjustment or Practices 
70.20 Generally 


70.20 Considering movement experience into considered territory, 
restoration of rate parity from Phoenix and Sweetwater is just, reasonable, 
and not unduly prejudicial nor preferential. I & S 6728, Plaster—From 
Phoenix, Ariz. to Ariz., N. Mex. & Texas, .... 1. C. C. ...., 9-18-57, Div. 3. 


70.24 Consolidation of Shipments 


70.24 Proposed rule providing for consolidation of L.T.L. shipments 
aggregating 10,000 lbs. to one consignee at a single destination found un- 
lawful because fraught with objectionable possibilities for discrimination 
similar to those condemned in 299 I. C. C. 315. I & S 6719, Consolidation 
Rule—Western Freight Assn., .... I. C. C. ...., 8-23-57, Div. 3. 


70.25 Mixtures 


70.25 Furniture parts must be permitted in mixtures moving west- 
bound under rate-on-each principle, so long as a similar privilege under 
modified rule 10 is accorded on like traffic moving eastbound and within 
western trunkline, eastern, and southern territories, and westbound in 
C.Ls., taking freight, all kinds, rates. No. 31819, Northwest Furniture 


Mfrs. Assn., Inc. v. Chicago, M., St. P. & P. R. Co., .... I. C. C. 
9-16-57, Div. 3. 


74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 The destination carriers effectively participate in all pertinent 
rates, and an order requiring removal of undue prejudice and preference 
could appropriately be made to run against them. No. 31748, R. J. Funk- 
houser & Co. v. Alabama G. S. R. Co., .... I. C. C. ...., 8-27-57, Div. 2. 

74.01 Undue prejudice results from neiatenenes of ‘varying bases of 
rates on a commodity from competing points where difference cannot be 
justified by difference in transportation conditions, and competition is so 
keen that any material rate difference results in disadvantage. No. 31819, 
Northwest Furniture Mfrs. Assn., Inc. v. Chicago, M., St. P. & P. R. Co., 
soee Be Ge Ge stacy Py Oe 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Complainant is entitled to joint rates over routes via York, 
Penna., on a substantial parity with those maintained by defendants from 
and to same points over routes via Buffalo and Waverly, N. Y., and Sayre, 
Penna., where competing manufacturers of feeds are located. The situation 
here is substantially similar to that considered in 263 I. C. C. 143; 273 


I. C. C. 175; 284 I. C. C. 353. No. 32026, Beacon Milling Co., Inc. v. 
Baltimore & O. R. Co., .... I. C. C. ...., 8-30-57, Div. 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 A showing of actual monetary damages suffered by members of 
complainant association, as a result of alleged preferential rates afforded 
their competitors, is mandatory in support of an award of damages under 
sec. 3 of Act. 291 I. C. C. 395. However, where Commission acts under 
that section to remove unlawful prejudice or preference, it is not required 
to find that result will afford a specific dollar benefit to complaining party. 
It is sufficient if it appears that an economic benefit will result which is 
denied to complainant but not to its competitors under transportation rates 
found unlawful. No. 31819, Northwest Furniture Mfrs. Assn., Inc. v. 
Chicago, M., St. P. & P. R. Co., .... I.C. C. ...., 9-16-57, Div. 3 
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8. UNIFICATIONS 
80. Generally 


80.1 Administrative Policies 


80.13 Corporate Simplification 


80.13 Continued separate maintenance of the two carriers under 
common control, to extent they would be engaged in transportation of same 
commodities between same points, would be wasteful. Under circum- 
stances, and in line with Commission’s policy of encouraging corporate 
simplification, efforts should be made to accomplish their unification as soon 
as possible, subject to prior Commission approval. MC-F-6580, J. L. Clifford 
& Norma C. Layman—Control—Ventura Transfer Co., 9-5-57, Div. 4. 


80.6 Pooling 
80.63 Motor Truck Lines 

80.63 Pooling of traffic, service, and gross or net earnings with re- 
spect to transportation of household goods in interstate or foreign commerce 
approved. MC-F-6606, Armstrong Transfer & Storage Co., Inc. Pooling— 
United Van Lines, Inc., 9-25-57, Div. 4 (embraced in MC-F-6605). 


81. Control of Two or More Carriers 


81.7 Disposition of Control Applications 
81.73 Motor Truck Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Com- 

mon Interest Authorized by Div. 4: 

Clifford, J. L., & Norma C. Layman—Control—Ventura Transfer Co., MC-F- 
6580, 9-5-57. 

Overseas Transp. Co., Inc.—Control—South Florida Freightways, Inc., MC-F- 
6098, 9-26-57. 

Roadway Exp., Inc.—Control—M & R Transp. Co., MC-F-6161, 8-15-57. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.13 Provisions for Financing 


82.13 Acquisition of control of a motor carrier through purchase of 
its stock under an arrangement, whereby carrier itself would be obligated 
to pay all or part of purchase price, is contrary to sound financial practice 
and not in best interest of industry and public. 40 M. C. C. 1. Creation 
of a high proportion of debt and passing of control to a corporation having 
a relatively small investment in carrier would not be in public interest. 
F. D. 19834, Refiners Transport & Term. Corp. Notes, 8-22-57, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Based upon anticipated increase in revenues and earnings under 
unified rights, purchase price should be recouped in a little more than two 
years. On that basis, purchase price is not excessive. MC-F-6392, Twin 
City-Fargo Freight, Inc.—Pur. (Por.)—Buckingham Transp., Inc., 9-5-57, 
Div. 4. 

82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 In consummating transaction without prior Commission ap- 
proval, it appears applicants acted in good faith, although upon erroneous 
legal advice. While this does not excuse the law violation, under circum- 
stances presented, approval not withheld on this ground as transaction 
otherwise appears to be in public interest. MC-F-6098, Overseas Transp. 
Co., Inc.—Control—South Florida Freightways, Inc., 9-26-57, Div. 4. 
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83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.20 Generally 


83.20 Relatively short period, between Sept. 21, 1955 and Jan. 16, 
1956, during which M & R discontinued operations, does not alone warrant 
denial of application or support finding that its rights had become dormant 
for that reason. Compare 65 M. C. C. 312. MOC-F-6161, Roadway Exp., 
Inc.—Control—_M & R Transp. Co., Inc., 8-15-57, Div. 4. 


83.25 Operation to Best of Ability 


83.25 While vendor’s volume has diminished substantially over past 
four years and his operations in 1956 did not encompass his entire authorized 
territory, evidence of record is convincing that operation has been com- 
mensurate with his resources and facilities. Compare 65 M. C. C. 781 and 
70 M. C. C. 389. MOC-F-6318, American Red Ball Transit Co., Inc.—Pur.— 
G. E. Reely, 9-4-57, Div. 4. 

83.25 Considering that reversion to vendor of operating rights in 
question took place in Dec. 1955; that meanwhile he had disposed of certain 
other rights, leaving remainder separated as to base territory and points; 
and that he was ill and generally unsuccessful, conclusion is justified that 
vendor had actively operated under his rights and had rendered service 
commensurate with his limited capacity, commodity authority, and terri- 
torial scope. MC-F-6355, Security Storage & Van Co., Inc.—Pur. (Por.)— 
W. W. Jarmon, 8-28-57, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 
84.10 Institution of new service as result of unification does not of 
itself warrant denial of application, as each proceeding must be determined 


on its own merits. MC-F-6318, American Red Ball Transit Co., Inc.—Pur. 
—G. E. Reely, 9-4-57, Div. 4. 


84.3 Duplication of Authority 


84.33 Registrable Intrastate Authority 


84.33 Findings conditioned to preclude vendor from irstituting opera- 
tions under proviso of sec. 206(a) of Act by virtue of his retention of certain 
intrastate rights which are competitive in part with operating rights he 
proposed to sell. MC-F-6318, American Red Ball Transit Co., Inc.—Pur.— 
G. E. Reely, 9-4-57, Div. 4. 


85. Sound Transportation Conditions 


85.1 Service 
85.12 Single-Line 
85.12 Through ability to render single-line service, which would re- 
place prior interline service, delays and other disadvaitages of interline 
would be lessened or entirely eliminated and a better and more efficient 
service rendered to public. MC-F-6355, Security Storag> & Van Co., Inc.— 
Pur. (Por.)—W. W. Jarmon, 8-28-57, Div. 4. 


87. Disposition of Unification Appli:ations 


87.1 Merger 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Pirchase of Operating 
Authority of Two or More Motor Carriers of Property Authorized by Div. 4: 
American Red Ball Transit Co., Inc.—Pur.—G. E. Ree'y, MC-F-6318, 9-4-57. 


Armstrong Transfer & Storage Co., Inc.—Pur.—E. K. Scott, MC-F-6605, 
9-25-57. 
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87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Security Storage & Van Co., Inc.—Pur. (Por.)—W. W. Jarmon, MC-F-6355, 
8-28-57. 


Twin City-Fargo Freight, Inc.—Pur. (Por.)—Buckingham Transp., Inc., 
MC-F-6392, 9-5-57. 





Recent Court Decisions 


By WarrEN H. Waener, Kditor 


Are fresh meats included within “processed meats.” 
Chesapeake Motor Lines, Inc. v. United States. No. 9319 


On August 23, 1957, a three-judge court for the District of Mary- 
land remanded to the Commission the question as to whether a certificate 
to haul ‘‘ processed meats’’ included fresh meats in light of the decision 
of the Supreme Court in the Frozen Food Express case. 

Quoting from the opinion of the Court: 


The plaintiff presently holds Certificate No. MC-52917, which 
authorizes it to transport by truck, as a common carrier over 
irregular routes, general commodities, with certain exceptions, 
from Baltimore to New York City and certain nearby points in 
New Jersey. With the consent of the I. C. C., it also acquired 
another trucker’s authority to carry cheese, processed meats and 
frozen foods from New York City to Baltimore and Washington, 
D. C. (MC-F-5250, 59 M. C. C. 383, decided July 3, 1953). 

For a time Chesapeake transported fresh meat southbound 
from New York City to Baltimore and Washington, relying upon 
its authority to transport processed meats in that direction. In 
the early part of 1954, however, a representative of the Commis- 
sion’s Bureau of Motor Carriers, acting on an informal complaint 
of a competitor of the plaintiff, raised a question as to whether 
or not fresh meat could properly be transported under that author- 
ity. Chesapeake thereupon applied to the Commission on May 
12, 1954, for a certificate of public convenience and necessity to 
carry ‘‘meats, meat products and meat by-products,’’ and dairy 
products over irregular routes from New York and points in New 
Jersey to Baltimore. The classification ‘‘meat, meat products and 
meat by-products’’ came into existence in 1952 following a general 
proceeding designed to clarify the terms used in future applications 
for operating authority and to avoid the ambiguities found to exist 
in some of the older proceedings. Description in Motor Carrier 
Certificates, 61 M. C. C. 209. Admittedly the classification Chesa- 
peake sought is broad enough to include fresh meat under the 
commodity lists promulgated by the Commission. At the hearing 
in the present case Chesapeake voiced the contention that its exist- 
ing certificate for processed meats included fresh meats, and that it 
was entitled to a ruling so interpreting and clarifying its authori- 
zation. In form, however, its application sought a new certificate 
which, it says, was desired only as an alternative if the Commission 


disagreed with the complainant’s interpretation of the existing 
certificate. 
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The examiner to whom th: applicaticr was referred concluded 
that the right to transport ‘‘processed meats’’ does not include 
the movement of fresh meats, but he recommended the grant of the 
application for a new certificate to transport meat, meat products, 
and meat by-products (as well as dairy products), from New York 
City and certain New Jersey points to Baltimore. 

While agreeing with the examiner that ‘‘processed meats”’ 
does not include fresh meats, the Commission declined to follow 
his recommendation for the grant of a new certificate, on the 
ground that the applicant had not made proper showing of public 
convenience and necessity. This decision, made by a vote of two 
to one in Division 1 of the Commission, was later adopted by the 
Commission as a whole. 

Government counsel contend that the issue in regard to the 
true meaning of the existing certificate was not properly raised 
below, and hence is not before us. They say that the proceeding 
was not one for clarification of that certificate, but for the grant 
of a new one. The Government’s brief declares, ‘‘The Commission 
found that the plaintiff failed to establish public convenience and 
necessity, and, accordingly, issued an order doing nothing more 
than denying the application. That is the sole issue determined 
in the Commission’s order, and of course, the only matter under 
review here.”’ 

This, we think, takes too narrow a view of the issues raised, 
argued, and decided. The examiner considered and expressed his 
opinion upon the meaning of the term ‘‘processed meats’’ in the 
existing certificate. The Commission too did not treat the case 
as one strictly limited to an application for new authority, for 
while it did not discuss the question at length it did hold that the 
term ‘‘processed meats’’ does not include ‘‘fresh.’’ It was obvious 
to the administrative officials, as it is to us, that if the old certificate 
were interpreted in favor of Chesapeake, it would become unneces- 
sary to deal with the new application. Chesapeake’s application 
could not be considered in isolation when there was an outstanding 
ambiguous certificate which could have covered the same subject 
matter. The interpretation to be given the term ‘‘processed’’ was 
therefore necessarily before the Commission. The issue goes to the 
heart of the case and should not now be sidetracked upon a technical 
point of pleading. 

The question is before us, but the difficulty as we approach 
our task is that neither the examiner nor the Commission has 
sufficiently indicated the reasoning which led to the conclusion 
that fresh meats are excluded from ‘‘processed.’’ Fresh meat is 
dec.ared not within the term ‘‘processed meat,’’ but no intimation 
is given as to what type of meat is comprehended in this classifica- 
tion. Doubts arise as to the effect of the ruling. Even assuming 
a basis in the evidence for the exclusion, the nature of a ruling 
of such narrow scope cannot be judged without a broader context. 
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It is not contended that the establishment of commodity classi- 
fications in 1952 was meant to vary the scope of outstanding certifi- 
eates. That could be effected only in the manner specified in the 
Act, as the Commission itself declared at the time. 61 M. C. C. 209, 
214. Chesapeake indisputably is permitted to carry ‘‘processed 
meats,’’ but the question is what this term covers. 

‘*Processed’’ is not necessarily synonymous with ‘‘manufac- 
tured,’’ as we learn from the case of Hast Texas Motor Freight 
Iines, Inc. v. Frozen Food Express, 351 U. 8. 49. There Frozen 
Food Express claimed that fresh and frozen meats and fresh and 
frozen dressed poultry were exempt from I. C. C. regulation as 
agricultural commodities under Section 203(b)(6) of the I. C. C. 
Act. The District Court held fresh and frozen meats not exempt 
and from this ruling no appeal was taken. Dressed poultry the 
Court held within the agricultural exemption, and in upholding 
this ruling in the Supreme Court, Justice Douglas cited the legis- 
lative debates relating to the enactment of Section 203(b) (6), and 
said in the course of the opinion: 


‘A chicken that has been killed and dressed is still a 
chicken. Removal of its feathers and entrails has made it 
ready for market. But we cannot conclude that this processing 
which merely makes the chicken marketable turns it into a 
‘manufactured’ commodity. 

** At some point processing and manufacturing will merge. 
But where the commodity retains a continuing substantial 
identity through the processing stage we cannot say that it has 
been ‘manufactured’ within the meaning of Section 203(b) 
(6).’’ (Italies ours). 


From the Congressional debates it is apparent that ‘‘proc- 
essed’’ is sometimes used to indicate meats subjected to the earlier 
stages of treatment preceding ‘‘manufacturing.”’ 

In another I. C. C. case, the term ‘‘manufactured or prepared 
foods’’—a still different though similar term—has been deemed 
not to embrace packing house products generally, and fresh meats 
in particular, Pomprowitz v. United States, E. D. Wis., 119 F. 
Supp. 824, affd. 348 U. 8. 803; yet there is some basis for the view 
that slaughtering is a ‘‘ processing operation,’’ and it was so held 
in another area, in a case under the Fair Labor Standards Act. 
Walling v. Peoples Packing Co., Inc., 10 Cir., 1382 F. 2d 236, 240. 
We may ask ourselves whether ‘‘processed’’ includes such com- 
modities as smoked meats. Assuming that it does, it might ration- 
ally be considered that ‘‘processed’’ excludes ‘‘fresh.’’ However, 
it might also be thought that such articles as smoked or cured 
meat are embraced instead in the term ‘‘prepared.’’ If so, and if, 
at the other pole, it is held also not to include ‘‘fresh,’’ the question 
would arise, what is left in the ‘‘processed”’ classification ? 

If by excluding fresh meat from the definition of ‘‘ processed,”’ 
the latter term would be emptied of all meaning, then such exclu- 





I. C. C. PRACTITIONERS’ JOURNAL 





sion might well be deemed arbitrary. On the other hand, if in 
deciding that fresh meat was not included within the scope of its 
earlier grant of authority to haul ‘‘processed’’ meat, the grant 
would still be left with some meaningful content, the Commission’s 
decision might well be allowable. We have no way of knowing 
from the opinion what, if anything, remains in the category 
“processed. ”’ 

Giving consideration to the classification of other products 
might furnish the key to our question, or might show that the 
suggested inquiry is not pertinent, and thus settle the existing 
doubt. 

In interpreting the meaning of one of its certificates the 
I. C. C. is ordinarily not required to lay down a complete code 
delineating everything embraced in a previously established com- 
modity category. It need only decide the particular case. It is 
necessary, however, for the Commission to indicate its definition 
of terms with such clarity that the reviewing court may at least 
see if there is a reasonable basis for the decision. 

When administrative officials merely turn ‘‘thumbs up’’ or 
‘‘thumbs down’’ without adequate explanation, little opportunity 
is left for intelligent review. Two alternatives are then offered 
the reviewing tribunal if it undertakes a final disposition of the 
complaint. The first is automatically and uncritically to rubber 
stamp the administrative action without any effective review; the 
other is to undertake to search out the matter independently, with 
the inevitable tendency to substitute judicial for administrative 
judgment. Both alternatives are undesirable and alien to the 
traditional scheme, and can be avoided only if administrators make 
full exposition of the reasons for the actions they take. 

The point is that without a broader disclosure we cannot ap- 
praise the Commission’s action to the degree required of us under 
principles of review laid down in Universal Camera Corp. v. N. L. 
R. B., 340 U. S. 474. While we are fully mindful that the Com- 
mission is one ‘‘appointed by law and informed by experience,’’ 
and we are prepared to accord its determinations, both of law and 
fact, the deference to which they are entitled, the Court too has 
a responsibility. Its task, though limited in scope, cannot be per- 
formed without knowledge of the underlying reasoning and effect 
of the Commission’s decision. ‘‘We must know what a decision 
means before the duty becomes ours to say whether it is right or 
wrong.’’ United States v. Chicago, M., St. P. & P. R. Co., 294 
U. S. 499, 511. See also Secretary of Agriculture v. United States, 
347 U. S. 645, 653-4. 

Of possible significance also is the fact that the Supreme 
Court’s decision in East Texas Motor Freight Lines, Inc. v. Frozen 
Food Express, supra, came later than the order of the I. C. C. in 
this case. We think the I. C. C. should reconsider the present case 
in light of that decision. We are not deciding the effect of Frozen 
Food Express upon this case. We think this question should first 
have the attention of the I. C. C. The Commission, as interpreter 
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of its certificates, not this Court, should in the first instance decide 
whether the statutory definitions as construed by the Supreme 
Court in the Frozen Food Express case, have any bearing here. 

For these reasons we will remand the case to the Commission. 
The other questions raised can await later decision when the case 
is returned to us. 





Exempt agricultural commodities—quick frozen fruits and vegetables, powdered 
milk, dried egg powder, dried egg yolks, buttermilk, and peat moss. 


On October 14, 1957, the Supreme Court in I. C. C. v. Frozen 
Food Express, granted a motion to affirm the judgment of the 
District Court for the Southern District of Texas holding that 
quick frozen fruits and vegetables, powdered milk, dried egg 
powder, dried egg yolks, and buttermilk are exempt agricultural 
commodities under Section 203(b)(6). Justices Harlan and 
Frankfurter were of the view that probable jurisdiction should be 
noted. 

In I. C. C. v. Premier Peat Moss Corp., the Court similarly 
affirmed the judgment of the District Court for the Southern 
District of New York holding that peat moss is an exempt agri- 
cultural commodity under Section 203(b)(6). Again, Justices 
Harlan and Frankfurter thought probable jurisdiction should be 
noted. 
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Frederick H. Ainge, (B), Sales Repr., Jones Motor Co., Inc., 2950 East Castor 
Avenue, Philadelphia 34, Pa. 


Theodore M. Bailey, Jr., (A), 613 Security Bank Building, Sioux Falls, S. D. 


Frederick T. Barrett, (A), The Cudahy Packing Company, 5002 South 33rd Street, 
Omaha 7, Nebr. 


Melvin A. Barrilleaux, (B), Humble Oil & Refining Company, 1909 First City 
National Bank Building, Houston 2, Texas. 


Chester F. Berggren, (B), 1801 Delaware Street, Berkeley, Calif. 


Edward J. Cahill, (B), T. M., Wyatt Metal & Boiler Works, Inc., 1618 West Com- 
merce Street, Dallas 22, Texas. 


Challen E. Caskie, (B), Dist. Frt. Att. Southern Railway System, 2201 Transpor- 
tation Building, Birmingham 3, Ala. 


Charles E. Chewning, (B), 7546 Warner Street, Richmond Heights 17, Mo. 


oe yn (B), Traf. Dept., The Milwaukee Road, Union Station, Milwaukee 
, Wisc. 


Robert W. Decker, (A), Fifth Floor, Trans-American Life Building, Ft. Worth 2, 


Texas. 
Thomas F. Dillon, (B), 4337 University Drive, Charlotte, N. C. 


Warren G. Ege, (B), T. M., Archer-Daniels-Midland Company, 700 Investors Bldg., 
Minneapolis 2, Minn. 


Louis E. Evans, (A), 50 West Broad Street, Columbus 15, Ohio. 

Howard T. Forbes, (B), 9703-48th Avenue, N. E., Seattle, Wash. 

Charles J. Ford, (B), Plant T. M., General Mills, Inc., P. O. Box 230, Lodi, Calif. 
Henry J. Gerwatowski, (B), 99 Freeman Street, Brooklyn 22, N. Y. 


Glenn H. Hale, (B), A. T. M., Mid-Continent Supply Company, Mid-Continent 
Building, P. O. Box 189, Ft. Worth 1, Texas. 


Herbert P. Hedblom, (B), T. M., Minnesota Mining and Manufacturing Co., 
900 Bush Avenue, Saint Paul 6, Minn. 


Victor P. Ingram, (B), Div. Rate Analyst, Kaiser Aluminum & Chemical Corp., 
1924 Broadway Street, Oakland 12, Calif. 


Anthony N. Jacobs, (A), 442 Lakewood Street, Detroit 15, Mich. 


George W. Keefer, (B), V. P.—Traffic, Crouch Bros., Inc., Transport Building, 
St. Joseph, Mo. 


W. D. Kirkpatrick, (B), 106 Elizabeth Street, Bowling Green, Ky. 


Raymond C. Kozlow, (B), Traf. Repr., Missouri Pacific Railroad Company, 1601 
Kirby Bldg., Dallas 3, Texas. 


ante r, ac (A), Graham, James & Rolph, 310 Sansome Street, San Francisco 
, Calif. 


Joseph E. McKenna, (A), 36 Pearl Street, Room 705, Hartford 3, Conn. 
Edwin Gene McKinney (A), 320 New England Building, Topeka, Kansas. 


Boyd L. Nelson, (B), T. M., Western South Dakota Traffic Bureau, 50734 Sixth 
Street, P. O. Box 1286, Rapid City, S. D. 


Irving E. Nielsen, (B), T. M., Napco Industries, Inc., Seventh Street—North Lyn- 
dale, Minneapolis 11, Minn. 
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John P. Ohler, (B), A. G. T. M., The Singer Manufacturtng Company, 149 Broad- 
way, New York 6, N. Y. 


Anthony J. Papa, (B), 634—79th Street, Brooklyn 9, N. Y. 


Robert D. Pashek, (B), Associate Professor of Transportation, College of Business 
Administration, The Pennsylvania State University, University Park, Pa. 


Fred N. Petit, (A), Prudential Plaza, Suite 3500, Chicago 1, IIl. 
John C. Prentice, (B), 242 Barben Avenue, Watertown, N. Y. 


Frank H. Reynolds, Regional Distribution Repr., Minute Maid Corporation, 5565 
Sheila Street, Los Angeles 22, Calif. 


Kenneth D. Robinson, (B), Sales & Traffic, Spencer Chemical Company, 713 Union 
Planters Bank Building, Memphis, Tenn. 


Albert B. Russ, Jr., (A), Commerce Atty., Atlantic Coast Line Railroad Company, 
Building “C”, Wilmington, N. C. 


James E. Ryan, (A), Devoe and Ryan, 214 Sharp Building, Lincoln, Nebr. 
Alfred C. Sachs, (B), 4633 Bruce Avenue, Minneapolis 24, Minn. 

Wm. A. Sawtell, Jr., (A), 520 Farnam Building, Omaha 2, Nebr. 

Edgar J. Shave, (B), 12540 West Arbor Drive, Milwaukee, Wisc. 

Kenneth W. Shreve, (B), 626 South St. Clair Street, Wichita 13, Kansas. 


Hart C. Simonson, (B), T. D. Supr., Minneapolis-Honeywell Regulator Co., 2753 
Fourth Avenue, South, Minneapolis 8, Minn. 


Frank Specyal, Jr., (B), Parker Road, R. D. No. 1, Hamburg, N. Y. 


Earl L. Stevens, (B), T. M., Ray-O-Vac Company, 212 East Washington Avenue, 
Madison 10, Wisc. 


Lt. O. K. Stratton, (B), Navy Instructor, Naval School Freight Transportation, 
Naval Supply Center, Bldg. 520, Oakland, Calif. 


George E. Strouse, (B), 2538 Rancho Drive, Riverside, Calif. 


Raymond A. Thistle, Jr., (A), 811 Lewis Tower Building, 225 South 15th Street, 
Philadelphia 2, Pa. 


Einar Viren, (A), Viren, Emmert, Hilmes & Gunderson, 904 City National Bank 
Building, Omaha 2, Nebr. 


Robert C. White, (B), 42-19 Francis Lewis Blvd., Bayside 61, N. Y. 


REINSTATED TO MEMBERSHIP 
Year 1957-58 


James T. Adams, (A), 502 Johnson Building, Shreveport, La. 

George E. Bourne, (B), V. P., The Flexographic Corp., Mason, Ohio. 
Harry B. Hartman, (B), 38-15—149th Street, Flushing 6, N. Y. 
Eugene G. Logelin, (B), 2315 West Rhodes, Anaheim, Calif. 


Jack M. Sandell, (B), Collier Carbon and Chemical Corp., 714 West Olympic 
Boulevard, Los Angeles 15, Calif. 





Meetings of Regional Chapters 


District No. 1 Chapter 
Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
= Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
hio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Robert W. Wright, Jr., Chairman, A. G. T. M., Illinois-California 
Express, Inc., 510 East 51st Avenue, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon we 
meeting. 


N. B.: Members within each of the several districts may at their own e se 
with the approval of the vice-president of the district, Tas goy and maintain district 
and local — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce mmission Practitioners shall be deemed a condition precedent to 
om | in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages _— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, President, c/o Dewey Portland Cement Company, 
P. O. Box 767, Kansas City 12, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George K. Bennett, Chairman, Genl. 8S. W. Agent, Detroit, Toledo 


& Iron Railroad, 2171 Railway Exchange Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1,8. C. 


Oklahoma Chapter 


J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 
Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia Chapter 


J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M, in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pensylvania. Ovut-of-town members are cor- 
dially invited. 


P itsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode island Chapter 
Russell B. Curnett, Chuirman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 


Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 


Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ~~ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
IE TY TE 2, UL; cits cccrnentsteinentnanindaemcsidemmbeareadiomenmrnraabention 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 


Section 4, and contains many citations relating to each 
situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 


Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts 


1955 Supplement to Abstracts of Supreme Court Decisions, 
W. J. Myskowski. This Supplement brings up to date the 
original Book of 286 Abstracts. It covers the period 1953 
through June, 1956 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1955 


1955 Supplement to Consolidated Current Index to I. C. C. Deci- 
sions. Contains Index to all I. C. C. Decisions (printed and 
unprinted), from February, 1955 through January, 1956 _-- 
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Iv " 403(»b) 
"  404(d) 

II " 204(c) 

Iv " 403(f) 


Service 
Standard Time Act. 





| 





switch connections 

protective service 

car service, emergency 
directions 

pooling 

common terminals 
rail-water treffic, 
physical connections 
between rail lines and 
docks 


unrouted traffic 
allowances 


r safety devices 


compulsory construction 


1(21) 
204(a)(1)-(3)(5)f explosives, dangerous 


articles 
continuous, edequate 
service 

F joint loading 
f investigation of 
complaints 


Matters coming from Board of Reference. 

Matters coming from Section of Informal Cases. 

Matters arising under Transportation Explosives and 
Dangerous Articles Act, Accident Reports Act, Safety 
Appliance Act, Hours of Service Act, Locomotive 
Inspection Act, Medals of Honor Act, Ash Pan Act, 
Railroad Retirement Act 1937, Carriers Taxing Act 1937 
Railroad Unemployment Insurance Act, Railway Labor Act 
Block Signal Resolution, Sundry Civil App. Act, Postal 
cts, as they relate to the Commission, 


Enforcement of penal provisions. 


I 
III 
I 
II 


sec. 


sa2a28 


ssaes 


4 
INTERSTATE COMMERC! 


ty fay (2¢ 
311(b) 
5(2)-(13) 

210a(b) 


5(14) -(1¢ 
2 


) 
411(4)(¢) 


204(c) 
304(e) 
403(f) 
20(c) 


UNIFORM BANKRUPTCY 
Act 


PUBLIC LAW 478 


Clayton Antitrust J 
as related to the 











Alternately with Div. 2, formal rate cases. 
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Copyright By 


Commerce Commission Practitioners 
Washington 25, D. 


i: ei malice aaa ieee aaaen. abi on 
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ARPAIA, WINCHELL 





Assi ent of Work 
STATE COMMERC 


ec. 1(18)-(20) §ctf. convenience &« necessity 


° 311(b) temporary operating authority 

e 5(2)-(13) consolidation, merger, 

° 210a(b) purchase, lease, acquisition, 
etc. 

. 5(14)-(16) ] control rail & water carriers 

nd 20a issuance of securities, 

” 214 interlocking positions 

= 20b voluntary adjustment of 
capital structures 

- 212(b) transfer of ctfs. or permits 

ne 312 transfer operating rights 

- 410(g) transfer of permits 

411(d)(f) | investigation alleged viola- 

tions 

. 204(c) investigation of non- 

“ 304(e) compliance 

° 403(f) 

° 20(c) recording of equipment trust 
agreements 

RM BANKRUPTCY | 

reorganizations 

Cc LAW 478 = of plans of reorganiza- 
tion 


on Antitrust Act 
related to the Commission 
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INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


1—Maine, New Hampshire, Vermont, Masaachosetta 
and Rhode Island. 


2——Connecticut, New York and New Jersey. 


3—Pennsylvania (Eastern half), Maryland, Delaware 
and Distriet of Columbia. 


4—Pennsylvania (Western half), Ohio and “West 
othr, , 


§—-Virginia, North Carolina and South Carolina: 
6—Georgia, Alabama and Plorids. 

7—Kentucky, Tennessee and Mississippi. 
8—Michigan, Indiana and ‘Tilinoia. 


9— Wisconsin, Minnesota, ‘North Dakota and South - 
Dakota. 


10—Iowa, Missouri, Meena ind Kansas, 
11—Arkangas, Onishionie and Eovisians 
12—Texas. 


District 183—Wyoming, Colorado ial New Mexico. 
Disteict 14—Montana; Tasho kad Utah, } 


_ District 15—Washingtun and. Oregon, | 
- District ene Nevada | Arizona. 





